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With the grace of Allah #&, the Office of the Mulfti is pleased to present
this volume of fatwa compilation on inheritance and estate planning. It is a
sequel to the first volume in the series published in 2017, whose theme was on
Science, Medicine €5 Health.

Today, financial matters and estate distribution have grown increasingly
complex. With the higher cost of living and rapid economic growth, individuals
are able to explore and avail themselves to various forms of estate planning.
'This also means that there are many questions on the religious position and
guidance regarding these instruments. This therefore necessitates robust and
comprehensive study as part of formulating fatwa positions and guidance for
the Muslim community in Singapore.

In this regard, there are two fundamental guiding principles: (i) the
principles and values of the Shariah, such as compassion (rapmabh), generosity
(ihsan) and facilitativeness (ii) consideration of the impact of contemporary
developments.

First Consideration: The Principles and Values of the
Shariah in Fatwas

The Shariah brought by the Prophet &5 is established on the principles
of rapmabh, ihsin, and ease. This is encapsulated in Ibn ‘Ashar’s magnum opus,
al-Taprir wa al-Tanwir:
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Meaning: “The distinctiveness of the Shariah lies in its inherent mercy in all
situations, encompassing everyone, and transcending all communities... the Shariah

is established on the foundations of mercy, gentleness, and ease.”!

One of the objectives of fatwa is to facilitate the community’s socio-
religious life. This is particularly evident in wealth, inheritance, and estate
planning, as these have a direct impact on an individual’s daily life and well-
being. The Fatwa Committee therefore continuously seeks solutions for the
community facing various inheritance-related challenges. Drawing from the
various inheritance-related cases addressed by Muis and the Office of the
Mufti (OOM), it is clear that many individuals face difficulties due to a
lack of understanding of Islamic law and a lack of appreciation of Islamic
principles and values on matters relating to wealth and estate. This has
unfortunately given rise to conflicts amongst family members or heirs. Yet,
such situations conflict with the essence of the Shariah, which brings mercy
(rahmah) and kindness (ipsan). Ibn Qayyim explains in I'/am al-Muwaqqi ‘in
‘an Rabb al-"Alamin:

03 ey olkally ka3 ol Hlass S L ol B “,MJ\ o6
J/.H u.cq c)j;J {_;\ J.\.«J\ u.c eSS A.SUMS J§3 c\.@lf%<:>-) ¢\.@J§cs\.:aj’ 4}53
LR e Sl e ) a2 andd) §) asdiaddl 2g asds )

Meaning: “The Shariah is based on wisdom and achieving people’s welfare
in this life and the afterlife. The Shariah is centered on justice, mercy, wisdom,
and goodness. Thus, any ruling that replaces justice with injustice, mercy with its
opposite, common good with mischief, or wisdom with foolishness does not belong to

The Shariah...”?



Similarly, Imam al-Ghazali writes in a/-Mustasfi:

4o
4, 1
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Meaning: “Everything that advances the protection of these five fundamentals
(i.e., religion, life, intellect, family relations, and property) is considered maslapah,
and everything that ﬁzi/s to protect these Jfrve fundamenm/s 1s considered as harm
(mafsadah), and repelling it is regarded as maslapah.”™

These principles and values guide our approach in considering social
conditions and lived realities when issuing fatwas. The Islamic tradition and
intellectual heritage are meant to help societies progress, rather than impede
its growth. The writings of past scholars are profoundly rich because they
had actively and diligently sought solutions to the challenges faced by their
communities. It is now the responsibility of the current generation of scholars
and fatwa institutions to advance religious thought in addressing the complex
issues faced by their respective communities.

Adopting the approach of rapmah and ipsan when issuing legal rulings or
tatwas can lead to decisions that prioritise the benefits accruing to individuals
as well as society. This approach favours ease and leniency, in accordance with

the guidance from the Quran. Allah 35 says:

%}Q\v&mjﬁ/}zﬁ\ S Jj%

Meaning: “Allah intends ease for you, not hardship.” (Surah al-Bagarah:
185)

Second Consideration: The Impact of Contemporary Developments

'The Fatwa Committee, with the support of the Office of the Mufti,
continuously assess and study new developments that affect the community.
Readers will notice some of these developments in the fatwa decisions
presented in this book. Changes to fatwa happen due to various reasons, such
as contemporary needs, and new policies, which impact on the community’s
religious life. Contemporary developments must be given due consideration

xii X FATWAS OF SINGAPORE VOLUME 2 INHERITANCE AND ESTATE PLANNING



in the review of fatwa decisions, guided by the principle of maslapabh.
'This aligns with the well-established Islamic principle that rulings may differ
with changes in time and place (aghayyur al-apkam bi-taghayyur al-zaman
wa al-makan).

Contemporary developments today necessitate proper solutions and
appropriate religious guidance. Some of these developments include artificial
intelligence (Al), food technology, finance, and medical technology. The fatwa
institution must carefully and judiciously interpret religious texts in the context
of these contemporary developments, and consider all relevant perspectives,
not just the legal or fighi perspective. A critically important figh principle in
today’s context is:

e e 15 e K

Meaning: “The ruling on a matter is contingent and dependent on its prior
conception.”

Issues concerning inheritance and estate planning are among those
that necessitate in-depth research and nuanced understanding of new estate
planning instruments, to ensure a more thorough appreciation of the question
athand (zasawwur al-mas’alah).Ibn al-Qayyim writes in I /im al-Muwagqqi ‘in
‘an Rabb al-"Alamin:
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Meaning: “And neither the mufti nor judge can truly issue a fatwa or verdict
without two types of understanding: One of them is understanding the reality
and essence of the issue through different forms of evidence and signs until he truly
understands it...”

In ensuring a comprehensive understanding of any given issue, the
Fatwa Committee takes into account all relevant aspects, which may include
the latest scientific and technological advancements on a certain matter, or

X xiii



national policies. The Fatwa Committee also consults experts on their opinions
and clarifications to an issue at hand. Where necessary, the Fatwa Committee
will also directly observe manufacturing processes to determine the relevant
aspects that have impact on particular rulings. Such an approach mitigates the
risk of inaccurate conception of an issue or matter that needs guidance.

A notable example is the landmark fatwa on Joint Tenancy. The Fatwa
Committee conducted multiple reviews leading up to the issuance of the latest
fatwa in 2019. The reassessment was motivated by a range of considerations,
and drew upon the Islamic principles, particularly public welfare, or interest
(mmaslapah).1t had also carefully considered the various legal aspects and unique
circumstances of the contract of joint tenancy as practised in Singapore.

Our hope is for the compilation of fatwa to provide clear and
comprehensive explanations of the approaches and principles that guide
tatwa formulation and decisions on matters relating to inheritance and estate
distribution. The primary goal is to educate the community and empower
them with the right understanding of how the Shariah intends for our
wealth and assets to be managed and distributed. At the same time, the series
document the development and evolution of the Shariah and fatwa institution
in Singapore, in line with the passage of time and social changes. In the same
vein, it demonstrates that the Muslim community in Singapore has progressed
and thrives in its socio-religious life without compromising its principles and
values. By fostering a constructive collaboration between religious leadership
and the Muslim community, we portray a religious identity and thought that
embrace challenges with the confidence to make necessary changes, yet still
rooted to the fundamentals and principles of our faith. May these efforts to
achieve goodness and progress find Allah’s 8 pleasure, awfiq, and hidayah.

DR NAZIRUDIN MOHD NASIR
Sohibus Samahah Mufti
Chairman of the Fatwa Committee
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The second volume maintains the discussion format of the first,
analyzing each fatwa within its socio-historical context. This approach provides
background information on the thought process and factors influencing the
fatwa's decision.

FATWAS ON INHERITANCE AND ESTATE PLANNING

From the inception of Muis in 1968 until 2023, Muis has issued 56
fatwas on inheritance, endowment, estate planning and distribution. To this
end, the topics in this publication are categorised into six chapters. However,
it is important to note that not all fatwa decisions related to inheritance are
included here due to various reasons, including the existence of similar rulings
applied to different cases.

The first chapter explores the issue of estate planning. It highlights
the establishment of legal institutions and the pivotal inception of the
Administration of Muslim Law Act (AMLA). This legislation, dating
back to the 1950s, marked the centralisation of Muslim authority in
Singapore. This authority was further codified into law and institutionalised
through the creation of the Majlis Ugama Islam Singapura (Muis) in
the 1968. Emphasizing the adherence to the higher objectives of Shariah
(mmaqasid al-shari‘ah), this chapter underscores the significance of planned
giving in Islam and explores various financial planning instruments.

The second chapter discusses fatwas on inheritance (fara 'id) law. This
chapter looks at the socio-historical aspect of fard’id law in Singapore,
tollowed by the nuances and complexities of family structure in Singapore and
how the Fatwa Committee addressed these concerns and provided relevant
guidance to the community.

2 X FATWAS OF SINGAPORE VOLUME 2 INHERITANCE AND ESTATE PLANNING



The third chapter is closely linked to the previous chapter, focusing on
the issue of wills (wasiyyah). It begins with a socio-historical context of wills
in civil law following the establishment of AMLA. It explores the concept
of wills in Islamic jurisprudence and the Singapore context. Subsequently, it
analyses eight fatwas issued by the Fatwa Committee in addressing issues or
questions on inheritance.

'The fourth chapter highlights the wakaf (wagf) institution in Singapore.
It traces the chronological evolution of this institution, delineating its
higher objectives (magaisid), core principles, and foundational pillars, while
also addressing the challenges it faces. It discusses the fatwa thinking on
the wakaf institution, which is essentially for the benefit and interest of the
Muslim community, thereupon highlighting revolutionary fatwas such as
the redevelopment of wakaf properties, i.e., selling wakaf properties or items
and reusing the revenue for the rebuilding the wakaf property. This forward-
thinking of the fatwa institution primarily aims to maintain the continuity of
the wakaf institution, thereby further developing the socio-religious life of the
Muslim community in Singapore and contributing to the development of the
nation.

The fifth chapter focuses on a modern-day financial planning instrument
the Muslim community can benefit from i.e., through nomination, in Central
Provident Fund (CPF) and insurance. Notably, the chapter discusses the
tatwa position on CPF nomination and revocable nomination, delineating
this nomination concept as a contemporary Aibah. In analysing the fatwa
positions, it shows how the Fatwa Committee took a comprehensive approach,
considering human realities and needs, national policies, and matters grounded
in Islamic jurisprudence and principles.

'The final chapter ends with the issue of joint tenancy and joint account.
It covers joint tenancy in civil and Muslim laws, developments of inheritance
rights in property and court decisions on these issues and their implications
for the fatwa deliberations. The landmark fatwa, ‘Farwa on Joint-Tenancy in
2019, incorporates the dimensions of state and religion, taking into account
public policy and juristic positions.

Introduction X 3



Each chapter of this publication addresses specific aspects of inheritance,
endowment, estate planning, and distribution in Singapore, offering insights
from the legal and Islamic juristic perspectives. It is the hope of the editorial
team to publish subsequent volumes on other themes, such as theology, acts of
worship, and family.

We sincerely hope this publication will help readers understand the
multi-disciplinary approach towards the formulation of fatwa and its intricate
complexities yet filled with compassion and empathy towards the questioner
(rmustafti) and the broader community. May this effort contribute to the well-
being of the community in Singapore and serve as a means of attaining His
pleasure and mercy in this world and the hereafter.
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Meaning: “Let the guardians be as concerned (for the orphans) as they
would if they were to (die and) leave (their own) helpless children behind. So let
them be mindful of Allah and speak equitably.” (Surah al-Nisa’: 9)

'This first chapter focuses on the historical aspect of the establishment
of legal institutions in Singapore and the Administration of Muslim Law
Act (AMLA), followed by the inception of Majlis Ugama Islam Singapura
(Muis) in 1968 and the Fatwa Committee. Subsequently, this chapter
discusses the higher objectives of Shariah (magaisid al-shari'ah) of asset
distribution and the various instruments in financial planning.

Inheritance in Singapore: A Pre-1968 History

The issue of inheritance among the Muslim community in Singapore
is often fraught and contested as Singapore developed from a polity under
the rule of Malay aristocracy to a British colony and, later, to a modern
independent state. As the state population and diversity grew, the proportion
of Malay Muslims in Singapore shrank to a minority during the colonial
period. Muslims as a community were also not homogenous; a large number
of immigrants from Sumatra, as well as Indian and Arab settlers, brought
differing practices of the religion to Singapore. This political and demographic
change meant that, before independence, Malay Muslims faced an uncertain
legal landscape with three poles of power — colonial (secular) law, religious
(Muslim) law and customary (adat) law. Each of these held considerable
influence and lent authority to a Muslim’s decision on how to dispose of his

property after death.

Legal Institutions Before 1942
As early as 1823, Sir Stamford Raffles established that customary and

religious law would continue to have a place in Singapore by stipulating in
his treaty with Malay rulers who ceded the land to him that “in all cases

6 XK FATWAS OF SINGAPORE VOLUME 2 INHERITANCE AND ESTATE PLANNING



regarding the ceremonies of religion, marriage and the rules of inheritance,
the laws and customs of the Malay will be respected where they shall not
be contrary to reason, justice or humanity.” This statement recognised —
and circumscribed — the role of customary and religious laws in the British
legal administration since the former was used only in family matters and
subjected to scrutiny by the latter. In this matter, the British drew on a rich
corpus of legal administration in British India, which had divided the lives of
Muslim subjects into personal and public spheres, with religious law holding
sway only over the former.®

Such double-edged protection was codified in 1880 when the British
colonial government passed the Mohammedan Marriage Ordinance. The
ordinance officially legislated the status of Muslim law while bypassing
customary law, making a distinction between the two for the first time.
'This signalled British’s intention to streamline the legal system while being
mindful of their colonies’ religious and racial diversities. While Muslims
were free to marry, divorce and dispose of their property after death under
the Shariah, colonial law was the de facto authority in all other matters. By
streamlining complex religious and customary practices to a single ordinance,
the British reduced the role of religious leaders trained in religious schools
since their function in adjudicating disputes was limited to only family
matters.® Complex jurisprudential debates in religious literature became
guiding precedents for legal disputes.’

The establishment of the Mohammedan Advisory Board in 1915
provided a channel for Muslims in Singapore to have representatives
making state legislation about them. This was the primary channel to
petition the government on matters pertaining to the Muslim community.
Muslim organisations also pushed for representation in the Municipal
Council. Opening this channel paved the way for the systematic regulation
of marriages and the construction of wills, trust instruments and Muslim
endowments.®? The Board, however, was not independent or democratically
elected. Representatives were selected from a pool of prominent members
of the community nominated annually by the colonial government. The
Board’s advisory role also meant that it did not administer any cases directly.
Rather, a judge (gddi) recognised but not appointed by the government
oversaw matters such as marriage. Therefore, the circumscription of this
group was assuaged by an official recognition of the gadi’s role by the colonial
government, which had pledged not to interfere with religious matters.

Inheritance Matters and Estate Planning 3 7



Inheritance, trusts (wakaf) and wills were among the issues on which
the Advisory Board could share their input. They successfully petitioned
for a law stipulating that when a Muslim dies intestate (without leaving a
will), his property was automatically subject to Muslim laws of inheritance
(fara’id). However, this was not compulsory for Muslims. Therefore,
individuals could choose to make a will to circumvent Islamic rules on
inheritance. Muslims who made a will could also file suit in cases of disputes,
and these lawsuits will be judged in civil courts under English law, where
religious and customary practices had limited influence. Nonetheless,
Muslim family law had a comparatively wider scope of application than
Chinese or Hindu customary law. For instance, Chinese customary law was
recognised for marriage and adoption but rarely applied to inheritance.'

Islamic Administration of Inheritance in the 1950s

The 1950s saw many changes to the legal administration of Muslim
law in the prescribed areas of marriage, divorce, and inheritance. The Syariah
Court was formed in 1958, following the passing of the Muslim Ordinance
Act in the previous year. This Ordinance was formed partly to restrict the
power of gadis, who were previously independent of the government. Such
a system, some government officials felt, failed to arrest the divorce rate —
which reached as high as 60% in 1957 — and even gave an incentive for
gadis to profit since they were allowed to collect marriage and divorce fees.
The Syariah Court was formed with a government-appointed gadi at its
head and was designated as the sole legal channel for divorces.

'These developments surrounding the process of Muslim marriages and
divorce, prima facie, may seem unrelated to inheritance matters. However, it
is worth noting that the administration of marriage, divorce and inheritance
tor Muslims has been interlinked for over a century. With the reform of
the administration for Muslim marriages and the centralisation of religious
authority in the form of the Syariah Court, there came parallel debates
about reforming to the administration of inheritance. These discussions
were prompted by a bill presented to a special committee of the Legislative
Assembly in 1957, which aimed to mandate the division of property according
to Islamic (fara "id) rules for all Muslims upon their passing. While the move
was well-received by the larger community, it was unpopular among the
business people who unwilling to have their inheritance divided after their
death.’ Fifty Muslim businessmen signed a petition in protest, alleging
that Muslim assemblymen were pushing the bill to secure the Malay votes,
and that other assemblymen, including non-Muslims, had refrained from
opposing the bill out of fear of being perceived as anti-Islam."
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This Bill differed from the previous colonial practice of allowing
Muslims to choose between Islamic law and civil law in inheritance matters."
In essence, the bill sought to centralise and consolidate the administration
of Muslim inheritance into one system. When the bill passed in 1957,
the Syariah Court became the main administrative body in inheritance
as Inheritance Certificates were issued through this body, a practice that
remains to this day.

Adat Perpatih

Adat Perpatih is a family-based tribal system where power rests in the
hands of the Mamak or mother’s elder brother and tribal chiefs loyal to the
ruler of state-enforced social and familial customs, including inheritance. In
this system, a person’s property after death came under three categories.'
'The first was harta pusaka (ancestral property), which daughters customarily
inherited in the family. The second was carian bujang (assets acquired by
husband and wife each before marriage), and this was customarily divided
among the surviving heirs. The third category was harta sepencarian (assets
jointly acquired by husband and wife during their marriage), half of which
was customarily inherited by the surviving spouse after death.” Adat perpatih
was commonly followed by Minangkabau migrants who settled in various
parts of Malaya. This custom was recognised by British law, which sometimes
took these customs into account when adjudicating cases that came up in
their courts.’ Most inheritance cases in the 19th and early 20th centuries
never reached the courts as these matters were often amicably settled at the
community level.

The Repeal of Customary (Adat) Administration of Inheritance

Using adat to manage inheritance was legally phased out in the early
1950s. The British had long found the process cumbersome but respected
the adherents of adat perpatih. Sir Richard Olaf Winstedt,"” disapprovingly
described how land revenue collectors had to deal with “the female democrats,
in whose names ancestral lands are registered, (who) flock with their tribal
chief before the Collector and expound and demand their tribal rights with
dominant persistence.”*® However, the initial step towards doing away with
adat perpatih was not taken by the British but by modernist Malays in the
Rembau branch of the United Malays National Organisation (UMNO)."

'The move was followed by a similar push in Naning, Malacca.?
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The move to abolish adat perpatih met with a great deal of debate. The
main problem was land and capital, which some families preferred not to
fragment. Cecil Street pointed out in a letter to the Straits Times that while
Shariah is fair in general, it could lead to an awkward distribution of land
into fractions, and this could not be solved by selling out the portion because
the land would then be out of family line or by buying out other inheritors’
portion because no party had the means to do so. He pointed out that “the
effect of the custom by which land is entailed in the female line is that the
land, even after several inheritances, is not morcellated uneconomically into
absurd fractions. The second effect is that it cannot be sold or mortgaged to
aliens.” Without a practicable solution to the land question, people in Negeri
Sembilan clung to adat perpatih.

The debate also reached Singapore shores. Groups of Malays in
Singapore who were of Minangkabau origin or came from Negeri Sembilan
also held meetings in the city to discuss the issue. After a four-hour debate,
a meeting sponsored by Rembau Malays in Singapore at Kota Raja Club
passed by 68-15 to abolish the use of adat perpatih.?' However, there were
dissenting voices, with some groups — mainly women — siding with adar
preservation while others, such as the Malay police officers in Singapore,
supported the end of adat.?? Adat was effectively abolished when the bill on
making fara'id compulsory for Muslims was passed in 1957.%

Adat Temenggung

'The overlap between religion and the second system of customary
social practices is even more marked. This system is called adat temenggung.
It was more common among the Malays in Malaya and was governed by
the contemporary political structure, overseen by the Sultan of the state and
enforced by the Bendahara (Prime Minister and Chief of War) as well as
the Temenggung (Chief of Police) and a network of affiliated chiefs. Adar
Temenggung was codified and written down in some states, such as the 99

Laws of Perak.?*

Contrary to adat perpatib, adat temenggung’s foundation was no longer
matriarchal; it was patriarchal. In matters of inheritance, this meant that
assets were inherited along the patrilineal line. The codification was neither
extensive nor standard. Malay chiefs had considerable discretion and latitude
in mediating disputes; as British colonial officer Wilkinson noted, “the true
adat temenggung of Malaya was an unwritten law.”* As a patrilineal system,
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it was closer to the Islamic inheritance system, which had, in turn, greatly
influenced Malay customs. With such overlaps, it will be futile to attempt to
demarcate where adat ended and religion began. The fusion of tradition and
religion in adat temenggung manifested itself in several legal arguments that
surfaced in British colonial courts.

The case of Ramabh binti Taat v Laton binti Malim in Selangor
illustrates this. Here, both the plaintiff and respondent are the deceased’s
widows. The deceased has never written a will during his life. In this case,
the plaintiff filed a suit to claim all the deceased’s assets, including the entire
plot of land from her deceased father’s estate as part of “harta perkongsian”
(sharikah, i.e., matrimonial asset) in Islam. The plaintiff argues half of the
deceased’s estate as “harta perkongsian” and a quarter as a wife according to
Muslim inheritance law. The basis of her case was that her claim followed
adat temenggung of not fragmenting land to preserve capital. The court ruled
in favour of the respondent granting her half of the land.*

There are court decisions that are influenced by adat temenggung. For
instance, in the case of Shafi v Lijah,”” the judge ruled for the plaintift based
on adat temenggung. He compared adat temenggung to British common
law, commenting that “in this case, the late Abdul Majid did not desire the
land to be subject to adat perpatih, although I do not believe inheritance or
succession under the Shafi’i school of law was ever contemplated...”?

Administration of Muslim Law Act (AMLA)

The special bill on Muslim wills and the formation of the Syariah
Court paved the way for the Administration of Muslim Law Act (AMLA),
which codified the centralisation of Muslim authority in Singapore. With
the passing of AMLA, the centralisation of Muslim authority in Singapore,
which had begun in the 1950s, became coded in law and embodied in a
central institution named the Majlis Ugama Islam Singapura (Muis). AMLA
signalled the end of multiple Muslim communities co-existing with different
culturally inflected practices and heralded a putative united community in
one state, under one Islam. This development standardised rules for family
law, especially inheritance, for Muslims in Singapore.

While this prevented conflicts between secular and religious laws in
inheritance matters, this legalistic structure also provided less scope for

religious rulings to respond to societal changes. As seen from the debates
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on the Muslim Wills Bills, competing interests exist between a need to
keep property together for the welfare of the next generation and a need to
ensure that all heirs receive their rightful share. This dilemma could not be
tully resolved by a legalistic approach. In later years, with the advent of flat
ownership and Central Provident Fund (CPF) savings — Singaporean assets
that cannot be easily divided — this issue of fragmentation versus fara 'id is
to recur repeatedly.

The Magqasid al-Shariah of Planned Giving

In discussing the topic of wealth planning in Islam, one must take
into consideration its fundamental principles and spirit (magasid). This
is important so that in engaging this topic of planned giving, we remain
cognisant of the fundamental principles which serve as the ethical framework
within which financial planning in Islam operates and is guided. Often, when
it comes to estate planning, Muslims would be quick to look to the detailed
apportionment of fard id without much appreciation and understanding of
the magasid which it seeks to achieve.

Neglect of the objectives and spirit leads to several negative implications.
One such implication is the unethical estate distribution, causing distress
and hardship for the dependents of the deceased. Another implication is
that it limits consideration of other planned giving instruments within the
corpus of Shariah beyond fari'id. A further implication is that it creates the
perception of Shariah as unjust, rigid, and irreconcilable with the realities of
contemporary life and the changing socio-economic roles of both genders

in family life.

Quranic Verses on the Higher Objectives (Magqasid) of Fara'id

The Islamic law of inheritance, known as fari'id, is one of the most
detailed laws revealed to Prophet Muhammad #2. This is unique because
Quranic methodology typically provides general legislation, with specific
details explained by the second source of Islamic law, the Prophetic tradition
(hadith). While the specific allocation of inheritance is detailed starting from
verse 11 of the fourth chapter of the Qur'an (surah a/-Nisa’), the ethical
principles of Islamic wealth distribution are introduced at the beginning of
verse seven of the same chapter:
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Meaning: “For men, there is a share in what their parents and close
relatives leave, and for women, there is a share in what their parents and close
relatives leave — whether it is little or much. (These are) obligatory shares.
If (non-inheriting) relatives, orphans, or the needy are present at the time of
distribution, offer them a (small) provision from it and speak to them kindly.”
(Surah a/-Nisa’: 7-8)

Quranic Objectives of Asset Distribution

There are several implicit objectives in the Quranic verses concerning
inheritance and asset distribution. They are as follows:

First Objective: Protecting the Welfare of Immediate Dependents
and Ensuring the Disposition of Wealth Does Not Cause Hardship

One of the magasid of wealth disposition is to protect the welfare of the
immediate dependents of the deceased. By extension, any wealth disposition
instrument within Islamic law or beyond, must align to this objective.

Historically, scholars have identified various instruments such as
conditional nazar.*® Contemporary Muslim scholars have also accepted
underutilised instruments, such as hibah al-rugha*® Muslim scholars
endorsed the customs of a society previously unrecognised through
established inheritance instruments. Notably, contemporary scholars
such as the renowned Professor Dr Haji Abdul Malik Karim Amrullah
(Hamka), rooted in the Minangkabau tradition in Indonesia, argued that
the matriarchal division of wealth based on customary rules of adat perpatih
is valid in Islam. He proposed that this division be considered a form of
specific wakaf (wakaf khis).’' 'This accentuates the notion that Islamic
inheritance aims to reform the injustices prevalent in Arabian society at
that time.
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Imam Al-Qurtubi, a renowned authority in Islamic law and Quranic
exegesis, stated that one of the reasons for the revelation on inheritance
distribution was to emphasise Islam’s focus on the welfare of the fundamental
building blocks of society: family.** Ultimately, Islamic wealth distribution
aims to protect the rights of immediate family members, regardless of
gender, as documented in verse seven of surah a/~-Nisi . This is particularly
significant in a society where women were not only denied inheritance rights
but were treated as commodities to be inherited.

Upon closer examination of the stipulated shares in the Quran, it
reflects an individual’s responsibility within a family unit. Islamic inheritance
law should not be viewed in isolation from the whole body of Shariah such
as obligatory maintenance (nafkah). For instance, a working woman with a
higher income than her siblings probably is in a better position to support
her parents, including covering medical expenses. Similarly, an adopted child
does not inherit through inheritance laws but still requires financial support
for education while their adoptive siblings are already working. In both
instances, the absence of sustenance due to various social, economic, cultural,
or even ethical reasons necessitates a rethinking of wealth disposition using
various instruments or, if necessary, the creation of new instruments. This
can be seen in the Fatwa Committee’s position when considering CPF and
revocable insurance nominations as a form of contemporary inter-vivos gift

(hibah) different from the traditional Aibah discussed in traditional figh.

In line with this reason and context behind the revelation of Quranic
verses on inheritance, Islamic scholars such as Ibn Abi Layla, Abu Thawr,
Malik, Ahmad Ibn Hanbal and al-Qurtubi opine that the distribution of
wealth can be delayed if it has the potential to cause suffering, hardship or
harm to any of the beneficiaries.* This principle is guided by the Prophetic
tradition of the Messenger & which states: “A will made to an heir is not
allowable unless the other heirs are agreeable.” (Narrated by Al-Daraqutni, 4150)

Hence, the protection of the welfare of dependents under inheritance
law goes beyond the mere allocation of rights. The protection extends to the
execution of the distribution, taking into account the avoidance of hardship
and harm to other beneficiaries. Disputes will take place when a beneficiary
obtains his or her right whilst another suffers. Hence, every beneficiary bears
the moral duty and responsibility to ensure that no harm arises while making
claims on the estate of the deceased. Avoidance of harm is a fundamental

principle emphasised in the Shariah based on the Aadizth of the Prophet &:
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Meaning: “There should be neither harm nor reciprocating harm.” (Hadith
narrated by Ibn Majah, 2341)

Each heir must also inform the Syariah Court of the list of eligible
heirs. Regardless of any disputes in the family, nobody has the right to
conceal the names of the heirs from the list of recipients.

Second Objective: Graciousness in the Disposition of Wealth
and Maintenance of Relationships

As part of the Islamic ethics of estate planning, Muslims are encouraged
to give some token from the estate to family members who may not qualify as
fara’id beneficiaries, whenever feasible. It is recommended that this gesture
be accompanied by kind and gracious words, irrespective of whether such a
token has been presented to non-beneficiaries or otherwise. This ethic finds
its basis in the Quran:
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“If (non-inbheriting) relatives, orphans, or the needy are present at the time
of distribution, offer them a (small) provision from it and speak to them kindly.”
(Surah a/-Nisa': 8)

'This Quranic verse reminds Muslims that wealth distribution extends
beyond self-interest. It encompasses the Islamic values of graciousness,
honour, compassion, and sensitivity towards the feelings of those in their
midst. Imam Ibn ‘Atiyyah and al-Qushairi view that it is obligatory for
beneficiaries to allocate a portion of their share towards the welfare of
these groups.** It further shows the importance of graciousness in wealth
distribution.

In addition, the absence of explicit mention of some beneficiaries
do not imply that they are entirely denied any share of the estate. Hence,
Muslims should not forget to allocate a portion for their extended families,
the needy,® or for charitable causes in their plans while striving to ensure
that their dependents receive a substantial portion of the wealth. This ethical
approach to wealth distribution in Islam should be observed diligently by
Muslims. Negligence renders the distribution process unjust.
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Third Objective: The Need to Plan for the Welfare of Dependents

'The third objective is closely linked to the first objective. While the
first objective pertains to the well-being of heirs during the distribution of
the estate, the third objective encourages individuals to engage in advance
planning and take measures to safeguard the welfare of their dependents

after their deaths. Allah 5 says:
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“Let the guardians be as concerned (for the orphans) as they would if they
were to (die and) leave (their own) helpless children behind. So let them be mindful
of Allah and speak equitably.” (Surah al-Nisi': 8)

'This verse primarily reminds those planning their estate to give due
consideration to the welfare of their dependents and ensure they are not left
destitute.* This is exemplified in a Prophetic tradition where a companion,
who had only one daughter, sought Prophet Muhammad’s # counsel
regarding the permissibility of bequeathing two-thirds of his wealth for
charitable causes. The Prophet # advised against it, and the companion
reduced it to half. Subsequently, he allocated one-third following the
Prophet’s # guidance. In the same narration, the Prophet & emphasised an
important consideration in estate planning:
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Meaning: “It is better to leave your children with wealth than to leave
them poor, having to beg from people.” (Hadith narrated by Al-Bukhari, 2742;
Muslim, 1628)

This tradition is significant as it proves that the welfare of a Muslim’s
dependents take precedence over other causes, even when allocating wealth
for charitable purposes. It completes the Quranic guidance, for instance,
verse nine of surah a/-Nisa’ elucidated earlier, that a person should not deny
the rights of their dependents or beneficiaries.’” This verse also addresses
beneficiaries and reminds them of their responsibility to ensure the well-
being of the deceased’s dependents. Just as they would not want their
dependents’welfare to be neglected, they should also consider the immediate
dependents of the deceased from whom they have inherited. In addition to
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the right to their shares, they inherit the responsibility to ensure the well-
being of the deceased’s dependents.®® This practice is evident in the Muslim
community, particularly during the revelation of fari'id. The connection
between inheriting shares and the corresponding responsibilities towards
the dependents of the deceased is a fundamental aspect that the community

should thoroughly comprehend and uphold.

The Importance of Financial Management for Senior Citizens

The considerations and priorities that govern management of assets
for elderly citizens differ from younger ones. In recent years, the government
has introduced a suite of laws and policies to assist the public in addressing
the multi-faceted challenges associated with old age. These initiatives
encompass aspects of long-term healthcare and estate planning. These
measures are crucial in light of projections that indicate a rise in elderly
individuals living independently. According to data released by the Ministry
of Health (MOH), this demographic is expected to surge from 35,000 in
2012 to 83,000 in 2030.%

One of the laws introduced is the Mental Capacity Act, which
empowers the elderly to appoint a trusted representative (waki/) to act on
their behalf in instances when they lose mental capacity in future. Crucially,
this appointment can be made anytime as long as the elderly can make
decisions independently.® Mental capacity deficiency refers to the inability
to make independent decisions due to a decline in cognitive ability. This
deficiency may result from various factors, which include stroke, brain injury,
or conditions such as dementia. The appointment of a representative (referred
to as “donee”) for the elderly individual (the “donor”) is stated in a legal
document known as the Lasting Power of Attorney (LPA). The LPA grants
authority to the donee to undertake actions and make decisions related to
personal welfare, property matters etc, in alignment with the donor’s wishes
and preferences.”

Likewise, it is imperative to note that the donee is not authorised to
make decisions regarding marriage, religion, Advance Medical Directive
(AMD) and organ donation. The donee must exercise restraint from decision-
making if they believe, at any juncture, that the donor has the capacity to

decide independently. If the appointed deputy acts contrary to the donor’s
best interests, the Office of the Public Guardian (OPG) will assume the
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responsibility of taking appropriate action. Consequently, the LPA document
can be revoked at any time as long as the donor is mentally capable.* When
an elderly citizen does not have the opportunity to create an LPA before the
loss of his or her mental capacity, the court holds the authority to appoint a
deputy to make decisions on their behalf.*

Notably, the Fatwa Committee has deliberated on the validity of
creating an LPA for Muslims. This endeavour is a part of our collective effort
to fulfil the healthcare needs of Muslims as they face challenges associated
with ageing in the years to come.

f Fatwa on the Lasting Power of Attorney**

BACKGROUND

1. The Fatwa Committee received an enquiry from the Faculty of Law,
National University of Singapore through a letter dated 30 August
2018 regarding the Lasting Power of Attorney (LPA) from Shariah
perspective.

2. Based on the question submitted, the LPA is a legal document that
gives the opportunity to an individual, known as the donor, to appoint
a donee to legally manage official matters on behalf of the donor. In
relation to that, the Centre for Pro Bono and Clinical Legal Education,
posed a question to the Fatwa Committee on whether the LPAis in line
with Islamic law.

BACKGROUND OF THE LASTING POWER OF ATTORNEY (LPA)

3. The LPAis a legal document that allows a person aged 21 and above :
(known as the ‘Donor’), who has the mental capacity to voluntarily
appoint one or more persons (known as ‘Donee(s)’) to make decisions
and act on his behalf in the event when the donor lacks the mental
capacity to do so. The donee has the right to make decisions pertaining
to the donor’s personal welfare, or matters concerning the donor’s
property and daily affairs, or both.*°

......................................................................................
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4. The donee can only act on the authority given by the donor in the
LPA signed. However, there are some decisions that the donee cannot
make on behalf of the donor, such as: consenting to marriage, divorce,
child adoption, adopting or renouncing a religion, receiving treatment
for change of gender, consenting or revoking consent to treatment for
sexual sterilisation or abortion, registering or withdrawing an objection
regarding the removal of an organ, making or revoking an Advance
Medical Directive (AMD), etc.#

5. In the event that a person becomes mentally incapable and has not
made the LPA to appoint a donee, a deputy may be appointed by the
court to make such decisions. The court may appoint an individual or
a licensed trust company as a deputy under the Trust Companies Act
(Cap. 336), as prescribed by the Mental Capacity Act.4’

6. In ensuring that the welfare of the donor is not neglected or abused
by the donee or the deputy, the court has the power to prosecute any
donee or deputy, and revoke their powers, if necessary, should there
be any allegations of abuse or ill-treatment.

CONSIDERATIONS BY THE FATWA COMMITTEE

7. The Fatwa Committee has considered this issue and looked at it from
two perspectives, namely:

a) Earlier fatwa decisions relating to Advance Medical Directive (AMD)
and principles of Shariah relating to Advance Care Planning
(ACP); and

b) The concept of self and property management in Islam.

Earlier Fatwa Decisions Relating to Advance Medical Directive (AMD), and
the Principles of Islamic Law Relating to Advance Care Planning (ACP)

8. In 1994, the Fatwa Committee made a decision permitting Muslims to
create an Advanced Medical Directive (AMD). This is a legal document
that a person signs in advance to inform the doctor that he does not
wish to receive any extraordinary life-sustaining treatment to be used
to prolong his life, in the event of terminal illness. The fatwa decided
that those who decline such treatment can be considered as choosing
patience and forgoing extraordinary interventions as he believes that
there is a predetermined time for every person to die.

.......................................................................................
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9. Advance Care Planning (ACP), on the other hand, is an instrument
that provides an opportunity for individuals to make early planning in
determining his desired form of care and medical treatment when he is
in critical condition and unable to make any decisions. In this case, the
Office of the Mufti is of the view that Islam allows a person to draw up
the ACP in determining the care preferences and treatment options.

The Concept of Self and Property Management in Islam

10. The Fatwa Committee finds that there are several elements in the
Islamic figh tradition, which are similar to the concept of LPA, such as
Wisaya .48

11. There are also other concepts related to Wisaya such as the concept of
Wakalah and Wilayah.*” These three concepts are based on the Quranic
verse:
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Meaning: “...If the debtor is feeble-minded or weak or cannot dictate himself,

”

then his guardian should dictate with fairness...” (Surah al-Bagarah, verse 282)

13. The Islamic principles behind these concepts are in harmony with
the provisions of law which authorise the appointment of a donee to
manage the affairs and property of an individual in the situation where
they lack mental capacity.

Decision of the Fatwa Committee

14. Based on the above considerations, the Fatwa Committee decided that
the LPA is a form of planning which is permissible under the Shariah
and is in line with the objectives of the Shariah (maqasid al-shariah).
It is also consistent with the Islamic principles which encourage Muslims
to plan and prepare for their future.
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15. The Fatwa Committee is also of the view that the legislative provisions
in place to safeguard the interest of the donor are already in accordance
with the Islamic legal maxim of blocking the means (sadd al-dhara’i’),”°
which would thus prevent any possibility of the donee or the deputy

abusing the authority given.

16. The Fatwa Committee wishes to emphasise that a Muslim should
ensure that the plans made will serve to protect his welfare and
well-being throughout his life. The donor also needs to exercise due
diligence appointing trustworthy individuals whom he believes can best
execute the entrusted responsibilities according to legal and religious

requirements.

Fatwa Decision 12/3/2019 :

New Ijtihad Based on for Financial Issues (Mu‘dmalat)

While certain aspects of Shariah remain immutable and cannot be

altered, such as those related to acts of
worship, foundational pillars, and religious

! legal facets predicated on

obligations,’
ijtihad remain. This domain is adaptable
and responsive to the evolving exigencies of
society and individuals. It is fundamental,
however, that such legal determinations are
guided by the spirit and higher objectives set

forth by Islamic law that act as overarching
principles that encompass all ijzihad efforts.

Ijtibad

Linguistically, #jtihad refers
to the exertion of effort
in carrying out a matter.
In religious terminology,
ijtihad refers to the diligent
endeavour undertaken by a
mujtahid to deduce Islamic
legal rulings.

As emphasised by Ibn Qayyim al-Jawziyyah, who affirmed: “7The Shariah
is based on justice, compassion, human welfare, and wisdom. Thus, any ruling in
which justice succumbs to oppression, compassion yields to cruelty, goodness to evil,
and wisdom to foolishness, is one that does not belong to the Shariah, even if it is

claimed according to some inz‘erpremtions."sz
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'The values of justice, compassion, human welfare and wisdom constitute
the foundational principles that the Shariah strives to preserve. Therefore,
it becomes the duty of scholars tasked with identifying the Islamic legal
rulings in each era and generation to ensure that all legal conclusions align
with the overarching principles of the Shariah.

'The corpus of Islamic legal rulings for transactions (mu ‘amalit), such as
buying and selling, constitutes a facet of law receptive to change. Mu ‘amalat
deals with financial and economic transactions involving Islamic financial
planning and wealth distribution. This is in line with the figh principle:
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Meaning: “The fundamental principle regarding (formulating) contracts
and (establishing) terms is that it is permissible, except for what the Shariah
declares as prohibited or void.”

Within this framework, scholars have exercised ij#ihdd in the creation
of instruments pertinent to transactions and inheritance in Islam. Such a
proactive approach ensures that Islamic laws can be applied and remain
relevant in guiding Muslim community throughout time.

Instruments in Financial Planning

Islam places special emphasis on the distribution of inherited
wealth. This emphasis is rooted in the understanding that balanced wealth
distribution is fundamental to ensure prosperity is not confined to an affluent
tew. Therefore, proper estate planning will accommodate the needs of the
less fortunate and foster a sense of familial spirit in society. This, in turn,
contributes to a harmonious and contented community.**

Fundamentally, Islam is founded upon the principles of compassion and
excellence, which shape the character, demeanour and attitude of Muslims
across all facets of life, including wealth management. Consequently, Islamic
teachings prescribe the sharing of wealth to safeguard the interests of
other family members, primarily through institutions like inheritance laws
(fara’id), baitulmal and similar mechanisms. During wealth distribution, a
Muslim should exemplify compassion and reasonable benevolence towards
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fellow family members. This attitude entails the consideration of potential
implications when asserting one’s rights according to inheritance laws. For
instance, will such claims cause hardship or result in the loss of necessities
like shelter? These are questions that should be considered.

Wealth could draw one closer to Allah # through acts of charity and
aid for the needy. One’s responsibility towards wealth must also be fulfilled,
including payment of zakat, financial support, and charitable contributions
to deserving individuals, as Allah 35 states in surah a/-Dhariyit verse 19:
“And in their wealth there was a rightful share (fulfilled) for the beggar and the
poor.” Moreover, wealth can be a means to showcase one’s generosity and
strengthen kinship. Imam Ibn Abi Jamrah said: “Maintaining family ties can
be done with wealth — by providing for their needs, warding off harm from
them, having a radiant face, and offering supplications.”

AMLA focuses on three central instruments of inheritance distribution
that can be utilised by the Muslim community. The firstinstrument is detailed
in section 58 of AMLA, which delineates nazar as an individual’s declaration
to perform any action or dedicate wealth for purposes permitted in Islam. The
owner of the wealth can form this intention to be carried out either during
their lifetime or after their deaths. Nazar is divided into two: Nazar Am and
Nazar Khas. According to section 2 of AMLA, “Nazar am means a nazar
intended wholly or in part for the benefit of the Muslim community generally...”>
As for Nazar Khas, it is a pledge intended for specific individuals.

The second instrument is the establishment of endowments (wakaf).
These endowments are categorised into two primary types: general
endowments (wakaf ‘am) and specific endowments (wakaf khas). Wakaf ‘am
is defined as the endowment of property, including capital and perpetual
income, for the purpose of righteous deeds, religious activities, or practices
recognized by Islamic law. The proceeds are channelled towards the general
benefit of the Muslim community. For wakaf khas, its accumulated proceeds
will be distributed to specific parties as the endower (wagif) identified in
the endowment document. In accordance with AMLA, all wakaf assets in
Singapore established for charitable, religious or similar purposes are vested
in the rights of Muis to manage.’” A wakaf property can be registered with
Muis by providing details about the property, which includes (i) the annual
gross income generated, (ii) estimated expenses to ensure the property
can continue income generation and profit, and (iii) allocation to cover
overhead costs, including mutawalli (trustee) salary, allowances and related
expenditures.

Inheritance Matters and Estate Planning 3 23



f Fatwa Decisions Regarding Various Issues Related to Wills

Question:

a) Can a testator (pewasiat) stipulate provisions or give instructions
to the executor/trustee appointed regarding how the estate as-
sets should be managed or distributed, without altering the rights
of the heirs according to Islamic inheritance (fara'id)?

b) Is there any impediment or prohibition for a testator to grant the
power of sale or suspension to the appointed executor/trustee in
the will? If there is any prohibition, is the will considered void and
to what extent?

Answer:

The Fatwa Committee has deliberated that a person who bequeaths
his wealth has the right to specify the implementation of their will, as long
as the bequest does not involve sinful matters and does not exceed the
limits set by Shariah.

In this matter, an individual wishing to make a will must fulfill the
following conditions:

1. The bequeathed matter must not involve sinful actions.

2. The bequeathed wealth does not exceed one-third of the total
estate.

3. Wills cannot be granted to legal heirs.

Meanwhile, the conditions for a valid executor are that the executor
must be a mukallaf, free, and of the Islamic faith. The tasks entrusted to the
executor should involve charitable and benevolent activities. As long as
the executor meets the following conditions, the created will is considered
valid.

Fatwa Decision 16/9/2005 :

.......................................................................................

The third inheritance instrument is detailed in Section 111 of AMLA.
It pertains to the formation of a will by a Muslim to dictate the distribution
of his or her assets upon death. The will must adhere to specific conditions
and subject to certain religious constraints. In the same breadth, there are
minor differences between the schools of thought (madhhab) regarding the
details of will formulation. On this ground, the individual’s adherence to
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a particular school of thought needs to be taken into consideration when
formulating a will. Section 60 of AMLA also recognises the establishment
of wakaf through a will (al-wagqf bi al-wasiyyah). This occurs when an
individual includes provisions in their will to create an endowment using a
portion of their assets upon death. It is permissible in Islam to establish a
wakaf through a will, provided that the assets intended for endowment do
not exceed one-third of the owner’s total assets. Chapter 3 contains an in-
depth discussion on wills.

In addition to the three instruments, there are two fatwa decisions
related to nominations: CPF Nomination and Insurance Nomination. These
tools are considered modern financial planning instruments. Despite their
limitations to specific transactions or accounts, their significance cannot
be denied. The Fatwa Committee in 2010 ruled that distributing assets
through CPF nomination (and insurance nomination in the 2012 fatwa) is
permissible under Islamic law. These tools constitute a form of contemporary
gift (hibah) for which there is no historical equivalent in Islamic history and
literature.

Furthermore, a comprehensive explanation of Joint Tenancy ownership
is needed, as most Singaporeans possess homes as assets. Joint Tenancy
pertains to issues of co-ownership of a house, whereas joint accounts refer to
jointly held bank accounts.

These financial planning instruments will be discussed in chapters
5 and 6. Simultaneously, this publication will explain several inheritance
distribution tools, which, although expounded on by earlier scholars, still
need to be applied in the current era. These include wasiyyah wajibab,
hibah, hibah al-rugba, and nuzriah. The application of wasiyyah waijibah
will be discussed in Chapter 3, while hibah, hibah al-rugba, and nuzriah in
Chapter 6.
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Waris faraid perlu

ihsan dan rahmah,

dalam pembahaglan harta” .

SUHAMI SALLEH

Prwalis imne 1

Kalau ikut faraid, kita per-
Iu bahagikan harta pusaka
ayah  mengikut  sijil
an. Ini mesti dilaku-

kan,"” suara Sulaiman me-
ningg.

Adik-beradiknya yang Tain,
kesemuanya peremspuan, hanya
berdiam diri. Semua takut dimara-
hi abang sulung mereka itu,

Sulaiman din lima orang adik
perempuannya adalah anak kepa-
da Ahmad dan Zubaidah. .-\hmld
bekerja sehagai pegawai ke
tan Cisco sementara Zubmd‘nh .Ad
alah suri rumah tangga

BERNIAGA KECIL-KECILAN

Walaupun keluaga mencka be-
sar, dengan kebijaksanaan Zu-
baidah mengurus kewangan kelu-
anganya seria pandai pula beliau

A keilan, hidup mere-
ka sekelurga agak selesy

Dengan anak-anak yang sudah
membesar dan bekerja, tanggung-
jawab  kewangan beransur
berkurangan.

Sulaiman dan dua kagi adik pe-
rempuannya sudah pun berumah
tangga. Setelah berumah
Sulaiman dan sleriny
rumah mereka sendir.

ibu bapanya tidak hegma mpat sa-
lepas perkahwinannys
sekali beliau dan isteni berkunjung
ke rumah ibu bapanya, mungkin
tij tau empat kali setahun sa-

panya, Ahmad, masih beker-
berhasral terus bek:

“Biarlah abang terus bekerja
dan terus aktif. Jadi abang tidak ce-
pat nyanyuk,"” kata Ahmad pada
tering

Memang Ahmad cukup menja-
ga kesihatannya, Dua kali seming-
gy, beliau akan berari-lari anak di

awasan perumahannya sekem-
balinya daripada bekerja.

Namun malang tidak ber-
bau_ Semasa bertari-lari anak pada
suaty petang, Ahmad rebah akibat
serangan jantung dan meninggal
dumia tidak lama kemudian,

Harma pusaka Ahmad agak se-

derhana - rumah HDB 4-bilik
yang telah habis dibayar atas dasar
joint fenancy dengan ist
wang d bank sebanyak §324 DOO
hasil daripada wang CPF yarg b
ru saja beliau keluarkan pada usia
55 tahun serta baki wang di CPF
sebanyak $25,000

Ahmad pernah berpesan kepa-
da isterinya:

*Jika abang dah tak ada, rumah
ini Bodah punya, Duit-duit abang
kat bank serta duit CPF juga abang
serahkan kepada Bedah. Anak-
anak semua dah bekerja. Jadi se-
kurang-kurangnya Bedah ada
wang untuk menyara hidup jika
abang tak ada,” pesan Ahmad.

“Eh! Kenapa abang cakap begi-
ni. Sedih raza Bedah. Kalau ya
pm, takkanlah anak-anak kita nak

sia-siakan Bedah kalau abang tak
ada,” jawab Zubaidah.

SUIL WARISAN

Beberapa minggu setelah kema-
tian Ahmad, Sulaiman mendapat-
m sijil warigan di Mahkamah Sya-

Munglku[ sijil warisan, harta

pusaka ayah perhi dibahagikan
mengikut pembahagian faraid,”
Sulaiman memulakan perbinca-
an selepas satu majlis tahlil ar-
wath bapanya.

Emak dapat 1/8 dan bakinya

dibahagikan kepada kita adik-be-
radik. Sebagai anak lelaki, saya
mendapat dua babagian daripada
b

Adik: ]!!rnlwl( Sulaim:
dang ke arah satu sama lain.

“Harta pusaka ayah yang periu
dibahagikan ikut faraid adalah
wang arwah ayah di bank seba-
nyak $32,000. Kalau ikt Syariah,
50 peratus daripada nilai ramah ni
juga patut dikira sama,’” sambung
Sulaiman.

Zubaidah, yang sepanjang pe-
nerangan Sulaiman itu, hanya ber-
dim diri, tiha-tiba bersuara.

“Man, arw: b enghau pe-
san pada emak. Jika dia dah tak
ada, kesemua harta ayah diserah-
kan pada emak. Selepas emak
meninggal, barudah boleh dit
kan kepada kau orang semua,
ta Zubaidah.

BAHAGI HARTA

“Valah bang. Hani pun dengar

arwah ayah pesan begita pada

emak. Jadi tak payahlah kita
h.

semua pada emak sudshlah,” sam-
puk Hani, anak kedua Zubaidah
Addil adik Sulaiman vdng

‘Tapi kalau ﬂllu‘]{ll.‘l d.\l\ tak
ikut hukum farsd. Abang dah ba-
i kat buku. kita perlu Jaksanakan
wraid liu-
ng Sulaiman_
Air mata Zubaidah mula ber-
genang melihat tingkah lakn anak
sulrgnya i,

Mana sifat kasihan anak aku
ini? Kalau rumah ini juga hendak
dijualnya, mana aku nak tinggal
pulsk'-’" bisik hati Zubaidah, sedih.
ris boleh
Kita kan,
nggah Hani, yang me-
mang geram melihatkan kedegilan

abangnya itu.
Kenyataan Hani menyentak Su-
Iaiman daripada pengeiahuan ce-

tek beliau mengenai faraid.

“Betul juga kata si Hani ni, Ka-
lau aku dah dapat hak faraid, aku
pun boleh menghalalkan dan beri-
kan kepada emak,"” bisik hati Su-
laiman,

Sulaiman terdiam seketika, Ti-
ba-tiba dia berswara:

“Begini sajalah mak, Nanti
saya tanyakan dengan terperinci
kepada orang yang pakar dalam
hal ini, sama ada boleh atau tidak
buat seperti apa yang Hani cakap-
kan tadi. Bila dah dapat ketera-
ngan yang culup, nanti kita bin-
cangkan lagi,” saran Sulaiman.

Zubaidah dan anak-anaknya
yang lain mengangguk-angguk,
akur dengan kata-kata Sulaiman.

ULASAN

Ada beberapa isu yang timbul
dhalarm kes ini

Pertama, pesanan Ahmad kepa-
da isterinya, Zubaidah, agar kese-
mua hartanya diserahkan kepada
Zubaidah jika belisu meninggal du-
nia. Pesanan imi berupa satu wasiat
dan wasiat kepada waris tidak sah
mengikut Syariah.

Jika Alunad matu isterinya me-
miliki hartanya, misalnya baki
warng di dalam bank, beliau boleh
memberi hibah kepada Zubaidah
semasa hiduprya,

Dengan hibah ini, jika Ahmad
ml.'nm,gg.ll dum., wang tersebut

gl harta pusaka Alnad,
] mdah pun dimiliki oleh

2 h,
Selainitv, jika Ahmad inginkan
isterimya mewaris rumah mereks
itw, belian boleh membuat nuzri
untuk meng n bala
hak miliknya kepads joint tenaney
rumah tersebut kepada isterinya,

Walaupun faraid merupakan
bukum yang perln diikuti bagi
pembah: n harta pusaka se-
orang Muslim, waris yang berhak
boleh menghalalkan sebahagian
tan kesemmea hak mereka untuk
diberikan kepada waris yang lebih
memerhikan.

Misalnya dalam kes ini, Sulai-
min wdik-beradiknya beleh
menghalalkan hak mereka dan
menghadiahkan kesemanya kepa-
da fbu mereka

SIKAP TEGAR PIHAK WARIS

Dalam pembabagian harta pusa-
ka, saya dapat lihat banyak kes
yang melibatkan sikap tegar atau
rigid pihak waris yang tidak maho
berganjak daripada hak yang
ditetapkan hukum faraid, tanpa
menghimukan kebajikan tanggu-
nigan si mati yang bukan waris se-
perti anak angkat, ibu angkat dan
sebagainya,

Narman, hak ini boleh diubal
suai mengikt keadaan, kebib-le-
bih Tagi jika si mati tidak mening-
galkan wasiat.

‘ang penting, wars faraid per-
lu bersikap ihsan dan rahmah
ﬂulum hal pembahagian harta pusa-
o

b

Seherapa boleh, waris faraid
]mml-» cuba melaksanakan niat si-

tickak sah atis

Perulis ialoh Ketua Pegawai
Eksekutlf Barakat Capital Planners,
sebuah syarikat yang memberi khid-
mat penyediaan wasiat dan puzriah
serta nasihat perancangan don pem-
bahagian harta pusaki.

© SINGAPORE PRESS HOLDING LIMITED

Article published in the Malay newspaper Berita Harian dated 14th
February 2010 regarding the principles of ihsan and rahmah in estate
distribution emphasising the importance of safeguarding the well-being
of the deceased’s immediate dependents



Pakar:

Pembahagian
harta udak

terhad

pada

faraid saja

oleh
[Khartini Khalid

UNDANG-UNDANG
pembahagian harta dalam Is-
lam huas dan tidak melibatkan
hukum faraid saja

Ia juga meliputi beberapa
hukum yang boleh
di bawsh kedua-dua undang-
undang Syariah dan sivil,
menurut dua pakar undang-
undang Syariah Malaysia.

Antara hukum yang boleh
diamalkan dalam kedua-dua
keadaan it ialah hukum hi-
Bah al-rugha — hukum yang
mempunyai ciri-ciri seperti
undang-undang hak milik
bersama, a1 joinl-tenancy.

Undang-undang itu ba-
nyak diamalkan dalam pemi-
likan harts di sini, seperti da-
lam pemilikan flat HDB.

Pandangan it dikete-
ngahkan Timbalan Pengarah
Pusat Undang-Undang Kul-
liyah Ahmad Ibrahim, Uni-
versiti Islam Amarabangsa
Malaysia (UIA), Dr Ismail
Mohamed Abu Hassan, dan
pensyarah Jabatan Syariah,
Universiti Kebangsaan Ma-
laysia (UKM), Profesor
Madya Mohd Ridzuan
Awang.

la diketengah dalam fo-
rum Harta Waris Dalam Is-
fam di Masjid Sulan sema-
lam. Forum itu dihadiri
sekitar 30 orang.

Meniclaskan hibah al-
rugba itu, Profesor Ridzuan
berkata ia adalah perjanjian
antara dua pihak, misalnya,
antara suami isteri.

Dalam perjanjian itu, apa-
bila salah scorang dlnpada
mereka | dunia,

PROFESOR RIDZUAM: Cara
hibah al-rugba, yang seru-
pa undang-undang hak mi-
lik bersama, antara pilihan.

DR ISMAIL: Perancangan
teliti perlu semasa pemilik
harta masih hidup.

wasiat amanah.

Namun, belisu menegas-
kan penggunaan kacdah-kac-
dah ini memeriukan peranca-
ngan teliti semasa pemilik
harta itu masih hidup.

“Kaedah-kaedah Islam ini

boleh diamalkan di bawah
kedus-di d: d.

haranah yang dimiliki bersa-
ma itu diambil alih suami
atau isteri yang masih hidup
secara scpenuh dan automa-
ik,

Ini bermalkna hartanah itu
tidak boleh dijual agar scba-
hagian daripada hasilnya di-
bahagikan kepada waris si
mati mengilut hukum faraid.

Dr Ismail pula berkata ter-
dapat banyak kaedah pemba-
hagian harta, selain faraid,
yang dibshaskan dalam ki
tab-kitab tetapi dilupakan
bertahun-tahun lamanya.

Selain hibak-ai- MM. l'.l
edah itu termasuk hibak
umra, harta sepencarian dﬂn

18
sivil dan Syariah, TCl,lpl
yang penting, pembahagian
harta selepas mati tertakiuk
kepada hukum wasiat dan
hukum faraid,” katanya, sak-
si pakar pihak plaintif dalam
kes nuzriah di Mahkamah
Tinggi bulan lalu

Dus buku — Estate Plan-
ning for Muslims dan Jsu-isu
Harta Pusaka — dilancarkan
sempena seminar itu oleh
Anggota Parlimen GRC Pa-
sir Ris-Punggol, Dr Ahmad
Mohd Magad.

Ia tlisan pengasas syari-
kat perancangan kewangan
HTHT, Encik Sadali Ras-
ban, dan Dr Ismail.

Muis lancar

program

-pendidikan
faraid

Usaha dua
minggu bagi
tingkat
kesedaran
soal kaitan
dengan zakat
Ouen

AREF A. GHOUSE

 MAJLIS Ugama lslam

scjak Jumaat lalu
akhir bulan ini, btnujtnn

nnskan hutang s mati terha.
= dap Allsh dari harta pening:

Dalam hal tersebut, anta-

dan haji jika itu semua masih
tentanggung odeh si mati dan
belum mdi.ﬁmhn
semasa

Knm'peu ita jnga me-

Iepnda orang lain merupa-
kan perkara amat mustahak
yang perhu diselesaikan.

‘‘Dengan adanya kempen ini,
kami berharap lebih ramal umat
Islam akan menunaikan hukum
faraid dan zakat mereka.
Pengetahuan mengenai faraid
akan juga mengelakkan
sebarang sengketa harta

mnpn]u:hn beberapa
acara sepanjang kempen ler-
sebut

Ini termasuk syarahan
i farsid dam

agama mengenai
sakat di beberapa masjid,
rancangan agama dengan
kerjasama radbo Warna 042
FM dan iklan pendidikan
awam di Berita Harian.
Faraid inlah aspek un-
dang-undang Islam menge-
nai pembahagian harta
orang Islam yang telah me-
ninggal duma di kalangan

kenderaan, barang kemas,
dana Tabung Simpanan Pe-

kerja (CPF), ssham-saham
«dan insarans,
Encik Asmawi berkata
m ity juga ingin men-
nelil.wpn keluarga |.l—
lam

yang tidak
kan bokum farsid, con-
whnya dalam

dana CFF.

Keluarga Islam boleh
membahagikan harta pe-
ninggalan mengikut faraid
dengan mendapatkan Sijil
Warisan dari Mahkamah
Syariah.

‘Sijil Warisan ity akan me-
maparkan bahagian harta

Mereka boleh memohon
Sijil Warisan secara dalam
talian di lelaman Internct

naikan hukum faraid dan
aakat mereka Pengetahuan
mengenai faraid akan juga

© SINGAPORE PRESS
LIMITED

An article published in the Malay
newspaper Berita Harian on June 19,

HOLDING
© SINGAPORE

HOLDING LIMITED
Article published in the Malay

PRESS

newspaper Berita Harian 2001, discusses the inauguration of
dated 18 October 2004 a public education initiative by Muis,
regarding various estate focusing on estate distribution in

planning instruments in Islam. accordance with fara’id.
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© A copy of handwritten will from
the past, obtained from Community
Funds Administration, Muis. A
comprehensive discussion on the
topic of wills is in Chapter 3.
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© Photo from Community Funds Administration, Muis, showcasing
an old handwritten will in Arabic. The will contains a declaration to
establish a wakaf (endowment).

Fatwa progresif d

EMATIAN sering. manyedilikan,
Lebih menyedibkan jika selepes

ska s

fala bl ini nmmmun angmita
keluarga dun sanak snudam tidak bertegar
sape, malahadda pula sampai terputas silat-
rahim dek merehat barta pusaka.

npanan Pekerja

n (omineet

lip
Tatwa 1971 menyatulkan bahaa dasi ke
@ ama CPF solakal pengi-

manah dan mengadi tangg

ngngihkan wang CPF 5i mati berlands
Taraid PlIWI mal tidak INILM |||mdu1.|(
alx apa bahagian dana CIF inl melainkan

it \-Llnmm per-
0 baru timbul se-
ch Jawatankuasa

sokongan kewa
yar I.\\\ sejuins kenatian S
clain. i1

g
pun i bawah Akia CPF,
.Ak.md.l\ an dari segi il
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An article published in the Malay newspaper Berita Harian dated 25
September 2010 pertaining to the fatwa on CPF Nomination.




Fatwa baru beri Muslim pilihan tanpa langgar syarak

= [ SR
BERSEDIA BUMT NOMINASL: i Fanciah lebh beniedis membust nomi

mesaah sam3 vt i e, 1 b el i s e da e st
oy, =

i Brriadsng nah

MINGGU lslu, dawatsmbreres Fat-
n Maf, Ugures s Singmper
{Mus} memgshuwianfwe membo
Tehkan Maslisy
S——p— ol el s

Ini bermakan pemil insurums
dbcacuian mergubah i
R

roc
I\.ml:l.nhum- fugn mempunyal
b

cat
iy
"

adaluh thiak sab dan wang
leviena has diagihlns meng:
rail.

u- E=) L=

BERASA LG Erch Ibulm !n-i hmmd (berajy e bokeh membuat nominasl me'eullll
Bterl, R Rahim Zaton anak mereka - (ke ko da k) O Shoor B

Teerath Shbank: (k de IUIJ\ iy meseia, Eacik Wasbeod Yisial dan (k. \h'ul !\l N.yc
- Fatn JOHLR) RANAST

INASI'REVOCABLE' DAN 'IRREVOCABLE

benarkan nomina ke akw

i At hidup.
Dengan fate tbar i, masya-
rakat fslam mempusyai ga pibhan
i DTS s,
bl reeucable itan
membuat nominasi ek holek d
batal, imevac

kmwmhl |hull|-lt»’l¥|l»l||
u b [pemberian) ol pe-
e

amiami Vrevomsble' (Arasah| | Morsnas Revocab

Sertai skim
berdasar
pandangan
ulama yang
diyakini

SETIAF ndivids Musdim
diberi plitem memyersai skim
st ying s e,

pasdangan ubima yaeg

p— et sestian
wm permgatan s ,\. e b e g
w dem g T » e e e
“"” s sese xc:h o
g mmll‘mwl ey ——— %
i b scicpes 1 Sepi purpan et
mpssyal s “Pimgaias srusa o
o — ik e e g+ anpaan pargzn ks et panpasan kRN st
mermbuat ot ey L
Masyanikt slam yang membel -
st whum 1 Scpocnber 005 ronesibisshyma! fritates et
: T
snsnisart? >J1MM\hwvumudmmu
Dok sy reraa T i segh cara pesgen
e | i segh cara pesgumpulin
- [——— fan seh
2 Ty bk dbust o
uniuk pasings smmiiseri atwm B e St i
i sabaja; h
R po g mat Al Manat, Shei
. Tk e dtwalian s e = | = H¥earnais, Enec

o rcriskss, b

charang numinas, |
pesan nsurees Hy akan aghkan
rcs, ()

ums\wn

I o s tintel mens

pincaan Akia Insrars pds 1 Sepe
‘NP

Hail pincka

pempasan insirans
oy
»J.... watks mesingeal dumis s
k issucans, hak ke s
p< indsh kepa
waris sebagal harin pusakanya dum

‘S s Gk 3 Mot e oo 3500 o Lk

e Hhums mesprainys dalum ot demges iy e
hazanah Tl Faah bdam terdab nzan fafwn barm, oran dare
T wiar kemyatoees fatea it imetvab

e Rassk, gy ot b

)
[P —p————
o —

2 Pt

T
dibunk '-(Mkn i
b

Pada 2007, Jawasankuasa Fab
P r———

Pemilik insurans kini boleh tukar nominasi

EANYAKAN pelanggan N.\m yang men-

b
o o
nashatkan oleh penashat kewangan merka agr
R e ——

Bsurans jang memp

Vseptermbr 24793

o yang erupakancam b pesge

unan Rt yang st dengan g pergagas
sipgesp miclanggar
“la a...u\..r\ o ksalsh figsh Bukum azama mercke.”
yony Setiamaha Kebormal Jawalan- Huucop dapur st

Hetun Pegawai Ekselutil ey
HEBC famrwmce Glgrem

Tata MS.

Eigh Eslam {Himganan Al

yang xwk ==
iprakal y:
wan Yang

i
ih mlaks-

b
|h mereks mem
- hewangar

.hhmh\ ik Inairsns

Tewatankssna Fatwa ber-
pendegat tnhrws e b
ids Ms s
et s s

Tialam membe

veimps-

I sk yang seseat demgan

sl su\e g g
e

amal, e peskar peta-
i b yang Bk tendapal pesbin-

hemi- s

dang-undang yang akan dipunakan syarkat insi-

tu masyarakas membwan peranco
: keper-

kuasa Penashat ‘»il’ ah N(umr-vr ngtn
Perpas, Ustazah Zarisa Begun A A b seiop e
“Ingin saya wekimkan bahawa fi

sama ekl beresjua
kan atau mengahalkas hu-

berbentuk ‘revocable’ =
clorian e e s, Mertka 1ok bl s merein N':.TI.:;M“.:E;

Aka pemilis irsurmm:

pas kematian pomiik s

merasakan mereka tiiak

sele- e esdaan Kedmargs tercniu
bila Freaid rranglen salak memy-

Wik esulian yang dianghaen
v

i, felas belizu. o b e mia 15

ncik Musaph

T

dingibkan berdusrion ....uhmmnmm.m.u-nsn:.l holeh ¢ |n.|r.li “Ja

pasam kewatian , perancangsm fiu perts
Taraid. i bk dinas bt e mieimbiiat e ke Iake dengs ml. b d
g pesgang polki yig mesbel] bsrin 8 — r-
selopans 1 Septumber i I e i dnya e kan ,uuw,- ) yarie yang ada” feas
! Shan, me-  dapan penasbahan anak, pesicgang ssurns bo-  heli lag:
ber kb i X Fatun yang dipe-

hersak reverable dengan syarst pemegang polis
D waris yasg

erusdkan Dr Mokamed Fatsis di-

“Borang nomirasi

phia Karmal.
adalols dokumem wn-

g

ik sopentl dinyata:  angpolsé Ustaz Hasbi Hensan,

s prorceraia a Firdaus Yabya, Ustaz Haji Al M,
ed tan

awkogai wars
“ Drodeem senario paling
i ke Blali, apatila b

ok dishah,

Ustoz Zulifli Orhenan.

Nominasi insurans yang tldak boleh dibatal boleh timbulkan beberapa

WES 1
Al seoramg anak unggal,

par yan
m.muum o meny;

ara hidup

Berwmia &1 shes dn behamberv
mah tangga, baliwm e
i seboash lak tiga bk

bl

T peming akam, m: sy ik
menapatkin warg, pampasan i

ap pasangan swamiisieri stau
-imal. Norrisasi bagh du haps
i g f
cable tidik
||mn b lu\u\ o gl yarg

s hapn
iy, Mgapkah v (ko

amt bernyulonr hmare iatwva beru
dikebuarkan_membolehkan

lan b
persidangan ulama
bangsa. yang diadakan
tan Kafian Hlos

Tors Al Ak, o b 1 Toos
i Kshirsh,

masalah

membual whrang -

nama nominast imsurs o bersa
belors isterinya enggpan memberikan

“Hi
tanpga. G

b
e i kelas

g saya s i limpa
fol gl el

i e o

yang dibell sebelum 1 Sapserbar =2
08 ¥

Nareun, bl digalakle peras-
ng ok e

Katmnga.

KES4
il ik Prusah e mer:

yug balch digurakan uriuk m

= ism- el selesh

pasin ity kerana bl membust oy tidik menpgaliki Buau tidak
owmaest rrvecetle yarg meaye- b ot rrrevcabl i bagt msiramaya
bl e “
dmmm||||)|||hk\'linwbdm|z- ans saya bepea ceang-ormeg ang Ryt oot
terisya g ey serian Mtnp 1o et o a

Beliau fog tidak dapet moraskar  lah i

at omisn)
\pabily -dn |||n||l-r|- el

menzzalakkan saya membst ol
e beraea

01
apahily diberitahn bataua helias
idak boleh mendaparian wisg pom-

rara s tahun bl
Ini kesana perancang kewnmgas.

mism tengpal yang beriujem mers
busg bagi keluarganya peda 2010,

|
a1

ik el Hakies, i

Bominas Inmuukm“\nll\'

© SINGAPORE PRESS HOLDING LIMITED

An article published in the Malay newspaper Berita Harian on March 26,
2012, offers a detailed review of the fatwa on Insurance Nomination
issued on February 2, 2012, specifically focusing on the aspects related
to revocable nomination.



Usaha rancakkan

sektor wakaf oleh
perintis kini

buahkan hasil

IWARTARAN WARAT: WAy

ign mahu mekihat
tersebut dapat
filestarikin.” .

- Pengaral Dasar Aset dan I
Encdowimen, Mule, Clkc Dewd Hartaty Suradry.

Tubuh wakaf baru,
pindah wakaf demi
maslahat umum

Ligares fiken Siaga.

© SINGAPORE PRESS HOLDING LIMITED

Article published in the Malay newspaper Berita Harian dated 8 August
2021. The article offers an overview of Muis’ efforts to preserve
Singapore’s wakaf assets.

The value of these assets has witnessed a remarkable sixfold surge,
escalating from $150 million in 2000 to well over $900 million today.
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An article featured in the Malay newspaper Berita Harian on February 5,
2023, highlights a statement issued by Muis concerning the introduction
of the new collective wakaf instrument, known as Wakaf Masyarakat
Singapura (Singapore Community Wakaf).
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Muis dapatkan maklum balas
tentang penamaan wang insurans

Difahamkan timbang bolehkan
Muslim ubah waris yang
dinamakan, jadikan waris
penerima mutlak wang pampasan

Oleh NORHAIZA HASHIM

nerunizn@sph.com. sy

MAJLIS Ugama Islam Singapu-
ra (Muis) sedang mendapatkan
maklum balas daripada industri in-
surans berhubung isu penamaan in-
surans bagi 1 arakat Islam, me-
nurut sumber-sumber Berita Ha-

riai.

Difahamkan Muis sedang me-
nimbangkan kemungkinan menge-
Iuarkan panduan baru bagi membe-
narkan orang Islam mengubah na-
ma bagi waris yang telah dicalon-
kan bﬁ-!gu insurans,

Di bawah peraturan sekarang pe-
milik insurans Islam yang telah me-
namakan waris insurans hayat me-
reka tidak boleh mengubahnya.

Sumber Berita Harian turut me-
nyatakan bahawa Muis sedang juga
menimbangkan kemungkinan men-

jadikan waris penerima mutlak
Wang pampasan insurans itu,

Di bawah pl.:l'dlll]’drl sekarang,
waris yang dinamakan
rans itu merupakan p\,n;,.-mmnall
bagi keseluruhan wang pampasan
insurans itu.

Ini bermakna waris perlu meng-
agihkan wang pampasan itu meng-
ikut hukum faraid.

Berita Harian difahamkan Muis
telah meminta maklum balas dari-
pada anggota Persatuan Insurans
Hayat (LIA) berhubung panduan
yang dipertimbangkan itu.

Muis dan LIA, bagaimanapun,
enggan mengulas apabila dihubu-
ngi.

[su penamaan waris insurans ini
timbul menyusuli pindaan Akta In-
surans pada September 2009 yang
membolehkan pemilik insurans se-

cara umum membuat perubahan na-
ma bagi waris yang telah dicalon-
kan.

Namun, kebanyakan firma insu-
rans hayat di sini tidak membenar-
kan orang Islam membuat peruba-
han nama waris disebabkan syarat
tertakluk di bawah Akta Pentadbi-
ran Hukum Islam (Amla) di bawah
Seksyen 111 yang dipinda bersama
pindaan Akta Insurans tersebut.

» Laporan lain 4

Beberapa wakil industri insu-
rans vang dihubungi Berita Harian
menyatakan percanggahan Amla
dan Akta Insurans menimbulkan
masalah bagi pemilik insurans Is-
lam yang ingin mengubah nama
waris.

“la merupakan satu masalah
operasi yang dihadapi setiap masa.
Apabila pelanggan Islam hendak

mengubah nama waris, wakil insu-
rans kami terpaksa meminta mere-
ka merujuk kepada Amla atau men-
dapatkan penjelasan Muis.

“Jika Muis dapat memberikan
panduan lebih jelas, ia amat mem-
kata seorang wakil se-

bantu kami,”

© SINGAPORE PRESS HOLDING LIMITED
Article published in the Malay newspaper Berita Harian dated 7
April 2011 addresses the issue of insurance nomination, highlighting
Fatwa Committee’s considerations in taking into account the latest
developments and the community’s needs.

buah syarikat insurans yang enggan
namanya disiar.

Sumber Berita Harian menyata-
kan meminda Amla dijangka mema-
kan masa sedangkan mengeluarkan
panduan akan dapat menghuraikan
masalah yang dihadapi industri itu
bagi tempoh masa pendek.

Diminta mengulas, Ustaz Mohd
Hasbi Hassan berkata memang wa-
jar Muis menyemak panduan pena-
maan waris bagi insurans kerana
“keperluan dahulu dengan keperlu-
an sekarang mungkin telah ber-
ubah dan Muis adalah badan yang
berkuasa menyemaknya”.

Mengenai pertimbangan menja-
dikan waris pemilik mutlak wang
pampasan insurans, Ustaz Hasbi
berkata hibah boleh digunakan ke-
rana ia adalah salah satu instrumen
yang dibenarkan dalam syariah.

Sebelum ini, Muis telah menge-
luarkan fatwa membolehkan penca-
rum Tabung Simpanan Pekerja
(CPF) membuat pilihan sama ada
menamakan waris untuk menerima
wang CPF sebagai hibah apabila
mereka meninggal dunia atau tidak
membuat sebarang penamaan lan-
tas wang CPF peninggalannya akan
diagih mengikut hukum faraid.
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Which means: “For men, there is a share in what their parents and close
relatives leave, and for women, there is a share in what their parents and close
relatives leave — whether it is little or much. (These are) obligatory shares.
If (non-inheriting) relatives, orphans, or the needy are present at the time of
distribution, offer them a (small) provision from it and speak to them kindly.”
(Surah a/-Nisa': 7-8)

Inheritance and Changing Families in Singapore

As Singapore evolved into a modern nation-state,itunderwent significant
shifts that extended to its family structures. This, in turn, has repercussions
on family law. Family law in Singapore is administered by two codes: The
Women’s Charter, enacted in 1961 for non-Muslims, and the Administration
of Muslim Law Act (AMLA), enacted in 1966 for Muslims. These laws
regulate the process of marriage, divorce and inheritance in Singapore. While
these laws are binding and enforced by the state authority, they are not static.
Amendments to the laws have been made to respond to these changes. This
section surveys the changes in Singaporean families over the years, and how
these have impacted the ways people view concepts such as maintenance and
inheritance. It also compares the legal evolution of Singapore’s dual family law
code through the same period.

Marriage and Maintenance
There has been a noticeable decline in the marriage rates in Singapore

over time. In 1990, the marriage rate stood at 59.2 per thousand unmarried
temales and 52.2 per thousand unmarried men. However, by 2013, these
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figures had dropped to 40.5 and 36.9, respectively.”® Nevertheless, in 2022,
there was a resurgence in marriage rates, reaching 45.5 percent for women
and 47.0 percent for men.”’ The same trend applies to the marriage rate
among Muslims. It has been decreasing, but at a slower and less consistent
pace.®® Alongside the low birth rate of 1.19 recorded in 2013, the family size
has also decreased. This figure falls below the ideal rate of 2.1.°

'The impact of such changes on marriage, divorce, and inheritance can
be characterized as complex and heavily influenced by the contemporary roles
of women and men in marriage. When it was enforced in 1961, the Women’s
Charter took into account the traditional family structure at that time, where
men typically went out to work and provide for the family. There are laws
that can compel the husband to provide maintenance for his wife during the
marriage, or for his ex-wife after divorce. However, the same regulations are
not imposed on women. This is observed in both civil law and AMLA.

However, as early as 1963, the family structure began to show signs
of change.”” One of the things is that more women are choosing to remain
single, and family life is no longer their dream.®® They are also presented with
more opportunities and choices to build a career and pursue their aspirations,
whereas this choice was not available to previous generations of women (their
mothers and grandmothers).** As a result of this phenomenon, studies have
found that more women are working full-time before and after marriage. The
entry of women in their twenties into the workforce reached 88.6 percent in
2014.% Compared to the rate in 2004, where the number of working women
fell to 20% among older women. This means that after 2004, more women
chose to continue working even after getting married.

Meanwhile, official data shows that more working women are earning
higher incomes compared to men, hence not all women need to rely on the
maintenance provided. Many individuals and activists at that time criticized
the Women’s Charter for maintaining the existing maintenance structure,
deeming it unequal and failing to emphasize gender equality in marriage.®
Some members of the community also argued that such regulations did not
take into account the freedom of independent women. For example, this view
was emphasized by the High Court Judge in the case of ADB v ADC,* which
ruled that the wife was not entitled to receive maintenance because her income

was higher than that of her husband.®®

'The evolving dynamics of modern family structures have also impacted
numerous Muslim couples. In tandem with the exorbitant housing costs in
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Singapore, more women are encouraged to work to help finance mortgage
payments and living expenses.”” Families with two sources of income have
become common, while situations where men are the sole breadwinners are
decreasing.”

Despite these changes, in terms of Islamic inheritance law, men still
receive a larger share in the estate distribution based on the understanding that
they are the ones who will provide for the livelihood of women and the family.
In other words, the fara "id system typically assigns a larger portion of assets to
men in most scenarios, alongside bearing greater responsibilities.

Inter-marriage, Divorce and Maintenance

Another pressing concern revolves around strategising to provide for
dependents who are not designated as heirs under fariid. These individuals
comprise adopted and stepchildren as well as non-Muslim spouses or children.
'This issue became more visible with the breakdown of the traditional family
structure, high incidence of divorce and greater numbers of inter-marriages.
'The proportion of inter-ethnic Muslim marriages increased from 16.5 to 32.1
from 1990 to 2013.”* However, this rate has decreased by around 22 percent in
recent years.”” In addition to this, there are several civil marriages which took
place between Muslims and non-Muslims. As a result, the fara id distribution
for children born from such unions becomes uncertain, primarily due to
potential differences in religion.

Adoption numbers had remained fairly constant at about 400 per year in
Singapore.” Although this number is quite small, parents of adopted children
are often anxious to ensure their adopted child’s well-being in the event of
their passing. While they could make a will under fara id for up to one-third
of their assets, some assets, such as properties, could not be split without
considerable difficulty for the surviving tenants.

'The escalating divorce rate among Muslim couples in Singapore is another
significant factor that must be taken into account regarding estate distribution.
Over the last 30 years, this rate has doubled, rising from 972 marriages ending
in 1990 to 1,662 divorce cases in 2013. However, the divorce rate decreased
to 1505 cases in 2022.7* A declining trend is also observed in Singapore as a
whole, with 6,959 marriages ending in divorce in 2020, compared to 7,623

cases in the previous year, 2019 — a decrease of 8.7 percent.”
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'The family structure is also diversified with the occurrence of remarriages.
In the context of divorce, former spouses cannot inherit assets under the Islamic
law of fara’id. Nonetheless, children born from that marriage retain their
rights. Asset inheritance could become complicated if the deceased remarried
during their lifetime. Children from the first marriage may face difficulties in
claiming their share. For example, there may be difficulties in balancing the
interests of distributing assets to rightful heirs and the need to provide shelter
for the deceased’s second family. The deceased might have the desire to use
their assets to support the livelihood of stepchildren from their subsequent
marriage after their passing.

As such many questions about managing asset distribution after divorce
and death, remarriage, and inheritance for adopted children were raised in the
Religious Queries section of the local newspaper Berita Harian Singapore.”
In such scenarios, confining asset distribution solely to fari'id would prove
excessively restrictive and unsuitable. From the late 1990s to the early 2000s,
various disputes arose among Muslims regarding fara 'id -based distribution.””
It is clear that there is a need to identify various types of financial planning
tools so that Muslims can plan asset inheritance, especially for those who do
not have traditional family structures as mentioned earlier.” However, all types
of financial planning must adhere to the framework and principles of magasid
al-shari ah.

Elderly and the Right to Maintenance (Nafkah)

The transition towards more single-nucleus families in Singapore has
impacted elderly care and support. In the past, when multi-generational
households were the norm, the family’s head, often the eldest male, shouldered
the responsibility of caring for both the elders and the children. However, as
these living arrangements dissolve, elderly parents and their children’s families
increasingly live separately. In old age, more elderly choose to live away from
their children, while children often move out immediately after marriage.”
Maintenance of elderly parents — once a duty — became perceived as a choice.
This is evident through a series of measures implemented by the state to
encourage the younger generation to care for their parents. These measures
include incentives, such as the Proximity Housing Grant (PHG), aimed at
facilitating the purchase of a flat in close proximity to parents, the enactment
of the Maintenance of Parents Act in 1995, and the establishment of family
tribunals to mediate disputes related to parental maintenance.*
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With the onus for maintenance gradually shifting away from the
younger generation to the elderly themselves, the fragmentation of the
elderly’s assets when their spouse passes away can impact their well-being in
a devastating manner. The effect is particularly pronounced in the division of
apartments according to fard id. For example, following the fatwa decision on
Joint Tenancy in 1997, if a man passes away, his wife should sell their joint
property and share the proceeds with the other heirs, in this case, often the
children. This move leaves the wife homeless and dependent on her children
for maintenance. The surviving parent often had little means of buying another
house. Several cases of disputes between children and their surviving parents
led to homelessness for the latter, which is a socially undesirable outcome.®
'This once again highlights the crucial importance of estate planning to handle
these situations in a manner that aligns with Islamic principles.

In summary, families in Singapore, much like those in other developed
economies, have transitioned towards smaller nuclear units, resulting in fewer
close connections with extended family members. This trend also applies to
Malay families, which observed a decrease in the number of multi-nuclei
or extended families living together from 1957 to 1990.%2 The weakening of
these connections reduced the likelihood of male extended family members
being responsible for the welfare of female members. The traditional concept
of maintenance, where a man supports his wife and working children care for
elderly parents, has been disrupted by these shifts in the Singaporean family
structure. Moreover, the rise of unconventional family setups has resulted in
dependents who are not specifically recognised as heirs under farid id. Given
these developments, there is a pressing need for extensive discussions on the
most effective ways to plan and distribute these estates after death.
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Inheritance Law (Fara’id)

Inheritance law or fara’id is a
part of family law that plays a vital role
in society. In Islam, inheritance law is
a form of legislation that specifically

Fard'id

Fara'id is derived from the word
farada, which means something

that is prescribed or determined.
From a perspective,
fara’id represents the portion
prescribed or determined by religious

regulates the transfer of assets from
the deceased to their living heirs.
The establishment of fara’id aims to
safeguard the well-being of individuals,
and  communities by
addressing matters of individual rights.
Its basis is the Qur’an, Sunnah and
consensus (ijma°). The establishment
of inheritance law occurs gradually,
considering  society’s
during the period of revelation.

religious

law for those entitled to receive it.
The knowledge of fara’id constitutes
a body of knowledge through which
one can ascertain the rightful heirs,
individuals ineligible to inherit, the

families,

appropriate share for each heir, and

development | the method of distribution.

Allah 8k states in Surah a/~-Nisa verse 11:
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Meaning: “Allah commands you regarding your children: the share of the male
will be twice that of the female. If you leave only two (or more) females, their share
is two-thirds of the estate. But if there is only one female, her share will be one-half.
Each parent is entitled to one-sixth if you leave offspring. But if you are childless
and your parents are the only heirs, then your mother will receive one-third. But if
you leave siblings, then your mother will receive one-sixth—after the fulfilment of
bequests and debts. (Be fair to) your parents and children, as you do not (fully) know
who is more beneficial to you. (This is) an obligation from Allah. Surely Allah is All-
Knowing, All-Wise.”
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Allah 85 states in Surah a/~-Nisa verse 12:
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Meaning: “You will inherit half of what your wives leave if they are childless.
But if they have children, then (your share is) one-fourth of the estate — after the
fulfilment of bequests and debts. And your wives will inherit one-fourth of what
you leave if you are childless. But if you have children, then your wives will receive
one-eighth of your estate — after the fulfilment of bequests and debts. And if a
man or a woman leaves neither parents nor children but only a brother or a sister
(from their mother’s side), they will each inherit one-sixth, but if they are more than
one, they (all) will share one-third of the estate — after the fulfilment of bequests
and debts without harm (to the heirs). (Ihis is) a commandment from Allah. And
Allah is All-Knowing, Most Forbearing.”

Allah 85 states in Surah a/~-Nisa’ verse 176:
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Meaning: “They ask you (for a ruling, O Prophet). Say, ‘Allah gives you a
ruling regarding those who die without children or parents.” If a man dies childless
and leaves behind a sister, she will inherit one-half of his estate, whereas her brother
will inherit all of her estate if she dies childless. If this person leaves behind two
sisters, they together will inherit two-thirds of the estate. But if the deceased leaves
male and female siblings, a male’s share will be equal to that of two females. Allah
makes (this) clear to you, so you do not go astray. And Allah has (perfect) knowledge
of all things.”
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Based on the three verses
above, the principle of inheritance
distribution in Islam stipulates that
the share for a male child equals
two shares allocated to a female
child. In essence, this means that
a male receives twice the share
of a female.®® The heirs, ashab al-
furid (those who receive a fixed
share) and ‘asabah bi al-ghayr
(those who receive ‘asabah with
the presence of female heirs who
share with male heirs in a ratio of
1:2), and the relevant inheritance

Inheritance through "Asabah

Qualified heirs who are entitled to inherit
the estate will inherit either through fardu
(i.e., the portion stipulated in the Quran) or
through ‘asabah.

The second method of inheritance is
‘asabah, which generally refers to male
family members (except for the father,
grandfather, and husband). In terms of the
terminology of faraid, ‘asabah refers to heirs
who inherit either by taking all the portions
or the remainder after the distribution to
the fardu heirs. In some cases, inheriting
through ‘asabah will not receive any assets if

there is no remainder after the distribution

procedures have all been specified.
to the fardu heirs.

One of the hadiths that elaborates on the recipients of inheritance and
their respective shares is the saying of the Prophet &5:
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Meaning: “Distribute wealth among those who are entitled to shares of
inheritance, according fo the Book of Allah, then whatever is left over goes to the
nearest male relative.” (Hadith narrated by Muslim, 1615¢)
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Meaning: “The daughter gets half and the son’s daughter gets a sixth, and
what remains goes to the sister.” (Hadith narrated by Al-Bukhari, 6742)

In addition to evidence from the Qur’an and Sunnah, there is also
consensus among scholars regarding the distribution of inheritance. For
instance, a grandmother or a great-grandmother equally shares a one-sixth
portion.** The wisdom and purpose behind fari'id can be grasped from the
hadith narrated by Sa‘'ad ibn Abi Waqqgas r.a., wherein the Prophet &2 said:
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Meaning: “To leave your inheritors wealthy is better than to leave them in
poverty, begging from people. And (know that) whatever you spend in Allah’s Cause,
you will get reward for it, even for the morsel of food which you put in your wifes
mouth.” (Hadith narrated by Al-Bukhari, 6473; Muslim, 1628a)

In general, fari'id is a form of financial planning guided by the
Shariah that aims for fairness so that beneficiaries can resume their lives. In
additional, fari'id serves to protect family members from oppression after
the deaths of their loved ones, as the Islamic inheritance system celebrates
justice, equity, and compassion in estate division.® The concept of justice
(al-‘adilah) grants rights to individuals as heirs in accordance with the
positions and responsibilities they should bear within the family, society, state
and under religious decrees. The distribution of wealth is not necessarily made
equally or in the same portions between men and women as it is closely tied to
rights and needs. Discriminatory elements should not exist in the distribution
of inheritance through fara"id, provided it is executed correctly.®

The inheritance share
for males is twice as much = Types of Assets

as that for females because, = o Permanent assets such as buildings, land,

originallyy, a man was farms and the like.

responsible for providing for = ® Movable or liquid assets such as cash,
his wife and female family equipment, vehicles, jewelry, clothing, and
members.’” Women, on the the like.

e Debts owed to the deceased person.

e Pledged assets of the deceased that can be
redeemed.

e Assets purchased by the deceased during
their lifetime, involving a payment made but

other hand, are among the
ashab al-furad,*® who are
assured individual shares,
such as obtaining half, one-

sixth, one-third, and so the goods have not yet been received.

forth in estate distribution. Dowry (mahr) that has not been given to
This contrasts with men, the wife until her passing.

most of whom fall under ¢ Other assets such as savings, CPE, stocks,
the category of ashab al- mutual funds, bonds, insurance, etc.,
‘asabak®® (except for the permissible under Islamic law and not tied

to nomination.
e Other tangible assets with material value.

father, grandfather and

husband), who receive the
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remaining portion of the estate after distribution to ashab al-furid. There are
also unique situations where males receive a smaller inheritance than females.”

'The laws of fari'id are divine rules (rabbani), a foundation that relies on
Allah’s governance of this world. The inheritance laws are also comprehensive
(shumal) and applied to every Muslim, whether male or female, adult or
child, strong or weak. Therefore, the obligation to observe fard’id in the
estate distribution is fundamentally a religious duty (wajib shar'i) that is
established by clear evidence from the Qur’an and Sunnah. This duty ensures
the preservation of the rights of the heirs as long as all parties adhere to the
principles of justice and trustworthiness.”

Allah 85 in Surah a/~-Nisa verses 13 and 14 said:
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Meaning: “These (entitlements) are the limits set by Allah. Whoever obeys
Allah and His Messenger will be admitted into Gardens under which rivers flow, fo
stay there forever. That is the ultimate triumph! But whoever disobeys Allah and His
Messenger and exceeds their limits will be cast into Hell to stay there forever. And
they will suffer a humiliating punishment.”

The Qur’anic verses on inheritance often highlight key terms, like
wagsiyyah (will), faridah (allocation), and judid (limits). These terms outline
specific obligations that need to be fulfilled. Justice among individuals will be
preserved if these legal principles are adhered to. Under these provisions, no
heir will be oppressed should fairness and trust are firmly upheld.

Section 112 of AMLA stipulates that the assets of deceased Muslims
who are resident in Singapore and have not executed a will shall be distributed
per Islamic regulation, namely fari'id.”> Fard'id is one of the instruments
of estate distribution that has been detailed in the Shariah. However, it is
not the only instrument of estate distribution available to Muslims. Shariah
also recognises other planning tools, such as the gift (4ibah) contract, wills
(wasiyyah) and endowments (wakaf). These serve as wealth distribution
instruments distinct from fara’id. Unlike fard'id, which regulates wealth
distribution after death, these planning instruments are established while a
person is still alive.
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Moreover, if an individual has set up a hibah contract, a will (wasiyyah),
or designated a portion of their wealth to become an endowment (wakaf) after
their demise, all these intentions must be carried out on the estate before it
is distributed according to fari'id. In this regard, the Fatwa Committee has
explained various instruments that individuals can consider as part of financial
planning for their families. The details are as follows:

f Distribution of Inheritance Amongst Family Members

Inheritance Distribution According to Fara'id

Question:

The question is on distribution of inheritance among nine siblings,
consisting of four brothers and five sisters. The question is:

(i)  The distribution of inheritance among siblings, where one is not
in Singapore. Can the distribution be carried out with their name
excluded from the list of recipients?

(i) Can a male sibling relinquish his rights in writing? Can his rights
be transferred to a sibling who is outside of Singapore?

(i) A sibling suggests that the distribution of inheritance be
done equally. Can this be implemented even if it will cause
dissatisfaction among the other heirs?

Answer:
The decision of the Fatwa Committee is as follows:

(i) The relevant property shall be divided into 13 equal shares”
(AJL&.;.M J.p\ ) among all siblings. An estimation shall be made
by deferring the share of the sibling not in Singapore.

(i) The siblings who relinquish their right is entitled to determine
to whom they wish to allocate their share of the mentioned
property.

(iii) Equal distribution of the inheritance can only be carried out if all
the heirs are in agreement.

Fatwa Decision 16/10/1996°4

......................................................................................
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f Distribution of Inheritance Amongst Family Members

Excluding the Name of a Disobedient Child from Inheritance

Question:

Regarding their intention, neither she nor her husband wish to give
their eldest son a share of their inheritance. The reason is that the son
has deeply hurt their feelings. She also explained that she had removed
her child’s name from the list of CPF beneficiaries and replaced it with the
Baitulmal. Her question is whether she is allowed to do so.

Answer:

Following deliberation, the Fatwa Committee asserts that acts of
disobedience towards parents, specifically the mother, are categorised as
major sins. In fact, the gravity of this sin comes after the sin of associating
partners with Allah d&. Nevertheless, it is not permissible for a mother or
father to deny the rightful inheritance of a disobedient child as stipulated
by the Shariah. The reason is that the distribution of inheritance has been
ordained by Allah Himself in the Qur'an and established as a definitive de-
cree and will from Him 8.

§uiS2%3l 3 B Kot

Meaning: “Allah commands you regarding your children’s (inheritance).”
(Surah al-Nisa’: Verse 11)

Meaning: “(Be fair to) your parents and children, as you do not (fully)
: know who is more beneficial to you. (This is) an obligation from Allah. Surely
. Allah is All-Knowing, All-Wise.” (Surah al-Nisa’: Verse 11)

Hence, it is not permissible in Shariah to deprive a disobedient child
of their inheritance rights. Exercising patience and praying to Allah for the
child to receive guidance and mercy from Him is the best way to approach
such situations.

.......................................................................................
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Regarding the issue of CPF nomination that was implemented by
Ms K in this matter, the Fatwa Committee has issued the following fatwa:

‘According to Islamic law, the funds in the Central Provident Fund (CPF)
are considered part of the deceased’s estate (pusaka) that must be distributed
among the heirs according to the rules of fara'id.

The nominee appointed by the contributors of the Central Provident
Fund is merely a ‘Wakil’ (representative).” They do not receive anything unless
they are one of the heirs of the deceased, in which case they are entitled to a
portion of the inheritance according to the laws of fara'id.”

Based on the explanation provided by the fatwa above, the nomi-
nees that Ms K had designated are not absolute owners of her CPF after
her passing. These nominees are trustees for her CPF assets, which must
be distributed among the rightful heirs according to Islamic inheritance law
(fara’id).

Fatwa Decision 29/10/2002

'The fatwas above emphasise the importance of safeguarding the rights of
heirs under fara 'id law. Although the 2002 fatwa addressed several issues, such
as inheritance and nomination, this chapter will focus on inheritance. Details
on nomination and the current fatwa decision will be explained in Chapter 5.

When determining the rights of heirs, three conditions must be satisfied.
First, there must be confirmation of the deceased’s death, either witnessed or
substantiated by documents such as a death certificate. Second, the heir is alive
at the time of the deceased’s passing. Third, the reasons for inheritance, such
as familial ties and marital connections, should be understood. In the past,
inheritance dynamics also included bondsperson and their masters.”

The abovementioned fatwas also demonstrate the characteristics of
fara’id that mandate the distribution of inheritance to eligible heirs. No one has
the right to prevent any eligible heir from receiving their rightful inheritance
unless that heir willingly renounces their entitlement. It is considered a
violation of Shariah for heirs to disregard the rights of heirs who are residing
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outside the country or are unaware of the deceased’s passing. The same applies
to missing heirs (mafgid).”” Mafgid refers to a person who has been missing
from their original location for an extended period to the extent that there is
no news about them, and it is unknown whether they are still alive or have
passed away. In the case of a missing heir (mafgid), scholars have outlined
three methods for distribution:

First: Heirs receive their entire shares if their portions are unaffected by
the presence or absence of the missing person.

Second: Heirs do not receive their shares until the death of the missing
person is proven as the missing person is possibly still alive.

Third: Heirs receive a portion of the inheritance as if the missing person
exists and is not missing. As a form of precaution, the heirs are likely to
receive a smaller portion.”

Fard'id is a definitive (gar7) regulation that is fixed and cannot be
changed in terms of its portion and rate according to the individual and societal
preferences unless agreed upon by all heirs. Likewise, the practice of hibah
(gift) should not be intended to deprive other heirs of their rightful shares.
Such actions contradict the essence of the inheritance verses, which promote
prudence in estate distribution and seek to uphold family bonds. Imam Muh
ammad bin Hasan (a student of Imam Aba Hanifah) mentioned:
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Meaning: “I¢ is not from the character of a believer to evade Allah’s law by

resorting to trickery in order to negate the rights of others.””

To ensure fairness for all parties, faraid serves three important roles:

1. Identifying the relationship of an individual with the deceased,
whether they are an heir or otherwise;

2. Determining the share of each heir entitled to receive the inheritance;
and

3. Validating the calculation of each heir’s share through mathematical
calculation.'®
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f Issue of Equal Distribution

Equal Distribution of Inheritance

Question:

A law firm inquired on the validity of a will created by their client’s
child. The deceased (their client’s child) had bequeathed his estate to be
divided equally between his wife, son, and daughter. However, this implies
that each party would receive one-third of the assets. Is this will valid?

Answer:

The will is not valid in the Shariah because it does not adhere to the
laws of inheritance as prescribed by Allah in the Qur'an:
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Meaning: (11) “Allah commands you regarding your children: the share of :
the male will be twice that of the female. If you leave only two (or more) females,
their share is two-thirds of the estate. But if there is only one female, her share
will be one-half. Each parent is entitled to one-sixth if you leave offspring. But
if you are childless and your parents are the only heirs, then your mother will
receive one-third. But if you leave siblings, then your mother will receive one-
sixth—after the fulfilment of bequests and debts. (Be fair to) your parents and
children, as you do not (fully) know who is more beneficial to you. (This is) an
obligation from Allah. Surely Allah is All-Knowing, All-Wise.

.......................................................................................
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(12) You will inherit half of what your wives leave if they are childless.
But if they have children, then (your share is) one-fourth of the estate—after
the fulfilment of bequests and debts. And your wives will inherit one-fourth of
what you leave if you are childless. But if you have children, then your wives
will receive one-eighth of your estate—after the fulfilment of bequests and
debts. And if a man or a woman leaves neither parents nor children but only
a brother or a sister (from their mother’s side), they will each inherit one-sixth,
but if they are more than one, they (all) will share one-third of the estate—
after the fulfilment of bequests and debts without harm (to the heirs). (This
is) a commandment from Allah. And Allah is All-Knowing, Most Forbearing.”
(Surah al-Nisa: Verse 11 and 12)

The will is also considered invalid according to the hadith of the Prophet
Muhammad &5:

(&)l3) B3 Y5)
Which means: ‘and no will (wasiyyah) should be made to an heir."*°!

Fatwa Decision 5/7/1995102

Distribution of Inheritance Based on Agreement
Among Heirs

Distribution of Inheritance Based on Agreement Among Heirs

Question:

Can the inheritance of the deceased be equally divided among the
heirs with their respective consent?

Answer:

Estate distribution follows the Islamic inheritance law. Each heir must
know their respective share according to the Shariah. However, if the heirs
agree to distribute the wealth equally, then it is permissible.

Fatwa Decision 5/7/19951%
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Both fatwas underline crucial facets of Islamic inheritance law,
particularly the division of inheritance (fard id) aimed at ensuring justice for
the closest heirs. By examining the estate distribution outlined in the Qur’an
regarding inheritance, it is apparent that the nearest family members typically
receive a larger portion than others. This result signifies how fari 'id is intended
to give priority (a/-fafidul) to women and young children in the distribution
of inherited wealth compared to distant relatives, such as the father or
grandfather of the deceased. It also takes into account the beneficiaries’ needs.
Often, fathers and grandfathers are advanced in age and may not require a
substantial amount of financial support to sustain their livelihood. This differs
from the circumstances of young children and individuals who have recently
embarked on married life."*

Furthermore, the law allows
for the estate distribution after
death through mutual agreement
among heirs (zaradi). For example,
it all heirs agree to allocate a larger

Fard'id is not the final resolution in the
matter of estate distribution. It does not
prevent those who are not listed as heirs
from receiving their designated shares.
"Those without blood ties but acknowledged

portion to the deceased’s wife orall | ity s g5 el dllibes, Gar

family members agree to divide the receive up to one-third of the estate if
inheritance equally, it is permissible. stipulated in the will

Nevertheless, some conditions must

be fulfilled:'%

1) 'The consent must be obtained from all eligible heirs entitled to
receive the inheritance if they have reached the age of maturity, are
of sound mind and can manage the property properly according to

the Shariah.

2) 'The agreement is not a result of coercion in case of disagreement.
Additionally, it does not involve considerations related to the
interests of other parties, such as the consent of individuals who are
unwell or in financial distress, as these groups typically have a greater
need for the property compared to others.

3) Certainty that Allah’s law (established through inheritance) is the
best and most just, even though an equal distribution will be carried
out based on consensus. Just as Allah #5 has said in Surah a/-Tin,
verse 8, which means: “Is Allah not the most just of all judges?”. In 1998,
the Fatwa Committee decided that fari’id distribution by mutual
consent is permissible in Islam.'® This is the best way to achieve the
desired goal because it is a consultative approach recommended by

Islam and beneficial for avoiding disputes.’”
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In Singapore, the Inheritance Certificate can be requested through the
Syariah Court. The Certificate will list the names of heirs and their respective
inheritance shares. However, it must be emphasised that Islamic inheritance
laws (fara’id) are not a barrier to estate distribution and do not prevent non-
heirs from receiving a portion of the inheritance. In Islam, before fara’id
distribution takes place, four prerequisites must be addressed initially:

1. Zakat, kaffarah, and fulfilling the obligations of the deceased, such
as ensuring the wife of the deceased has a place to stay during her

‘iddah period.

2. 'The necessities of handling the deceased, such as shroud cloth,
payment for the bath attendant, burial and grave, with the condition
of not being excessive.

3. Debts to humans or to Allah, like dowry or obligatory pilgrimage
(hayj)-

4. 'The will of the deceased to non-heirs, which must not exceed one-
third of the estate, except with the consent of the heirs.'%®

Hence, individuals without blood ties but regarded as family by the
deceased, like adopted children, are eligible to receive a maximum of one-third
of the deceased’s estate if specified in a will. Subsequent fatwas will reject the
notion that a Muslim’s estate can only be divided among heirs based on the

laws of fara'id and the share for each heir cannot be altered as determined by
the Qur’an and the Sunnah.!®
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f Inheritance Distribution for Adopted Children

Inheritance for Adopted Children

Question:

In Shariah, is an adopted child entitled to inherit a share of the estate
left by their adoptive father?

Answer:

The Committee has ruled that the adopted child is not entitled to any
share of the inheritance from their adoptive father. However, the adopted
child can receive no more than one-third of the share if there is a will or as
a gift from all the heirs if there is no will.

Fatwa Decision 31/10/1968

Bequeathal of 1/5 of Inheritance to Adopted Child

Question:

Someone has made a will. In that will, the deceased has bequeathed
one-fifth of their wealth to their adopted child. Is the will legally valid?

- Answer:;

: The Fatwa Committee has ruled that the will is valid as the allocated
portion does not surpass one-third of the deceased individual's estate and
- is not allocated to the rightful heirs.

Fatwa Decision 22/6/1994110

......................................................................................

These fatwas give the right to family members not classified as heirs
to receive a portion of the estate. However, this entitlement is contingent
upon the essential condition of bequest (wasiyyah), restricting their share to
a maximum of one-third of the estate. This one-third limit is observed in all
countries with Muslim citizens, including Singapore, in the formulation of
wills."! This rule is based on the saying of the Prophet & from the story of
Sa’'ad ibn Abi Waqqas r.a.:
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Meaning: From Sa'ad ibn Abi Wagqas r.a. I said, “O Allah’s Messenger
(& )! May I will all my property (in charity)?” He said, “No.” I said, “Then may I
will half of it?” He said, “No.” I said, “One third?” He said: “Yes, one-third, yet even
one-third is too much. It is better for you to leave your inheritors wealthy than to
leavve them poor begging others.”(Hadith narrated by al-Bukhari, 2742)

These fatwas further exemplify the attributes of equitable inheritance
(al-tawazun) by permitting a Muslim to designate specific portions in their
will to non-heirs who would not inherit according to fari 'id."* In the same
breath, these fatwas affirm the Shariah’s principle dictating that the remaining
two-thirds is allocated to the rightful heirs in accordance with the Shariah.
'The equal distribution of wealth through a will written by the owner of the
assets during his/her lifetime works in the same manner, where the validity
of such a will is subjected to the agreement among heirs. In a situation where
heirs disagree, they have the right to receive their shares from the estate as
prescribed by the fara id law.

Under the principles of estate distribution established by Islam, non-
heirs can receive inheritance not exceeding one-third of the estate, especially
tor minors. Hence, Islam encourages Muslim communities to plan their estate
distribution to safeguard the interests of the owner and potential heirs when
the owner is still alive by considering the heirs’well-being and making financial
arrangements for family members through wills and other instruments.

Surah a/-Hashr, verse 18, touches on the importance of planning to
achieve success. Allah #& advised that Muslims should always be prepared
to face any circumstances. The principle of estate planning in Islam rests
upon the core values of fostering benefit (CJL;;.J\ &ls) and preventing harm
(211 5533 ). Notably, estate planning serves as a means to safeguard the
interests and welfare of individuals not explicitly identified in the list of legal
heirs.!*?
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Welfare of Children Born Out of Wedlock

One of the topics addressed by the Fatwa Committee pertains to
the inheritance rights of children born out of wedlock. Islam strongly
prioritises the well-being and cohesion of a family unit. It advocates against
the marginalisation or neglect of any family member, particularly when
safeguarding essential benefits crucial for the welfare of every individual,
particularly children. As children are a responsibility entrusted by Allah #5
Therefore, every newborn baby must be protected and given their rights.
Islam considers every baby to be born in a pure state of nature. Prophet

Muhammad &2 said:

sladll Jo dlg o)l 55
Which means: A/ children born are in a state of purity and cleanliness.”
(Hadith narrated by al-Bukhari, 1385).

The Fatwa Committee, as early as 1977, has discussed the issue of
adopted children. While its primary focus was on determining the child’s
lineage (whether they could be ‘linked’ to their biological father or not,
typically identified through the usage of bin/binte), the fatwa also stressed the
significance of drafting a will for the child.

f

Adopted Children and Children Born Out of Wedlock

Question:

What is Islam’s view on adopted children and children born out of
wedlock?
Answer:

According to Islam, adopting and raising a foster child is obligatory,
. but claiming them as one’s child through formal declarations or attributing
the child to the foster father is prohibited.

......................................................................................
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f

The evidence is stated in Surah al-Ahzab, verse 4:

AR A FIP U

Which means: “Nor does He regard your adopted children as your real
children.” (Surah al-Ahzab: Verse 4)

RO RSUICEIET AR S (R TSRS

Which means: “Let your adopted children keep their family names.
That is more just in the sight of Allah. But if you do not know their
fathers, then they are (simply) your fellow believers and close associates.”
(Surah al-Ahzab: Verse 5)

The Prophet Muhammad & said in the hadith:

Which means: “People who claim to be the offspring or child of someone
other than their biological father are cursed by Allah.”

LA -
IR T e P A B I (RN
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In another hadith it is said that: “People who claim to be the offspring
or child of someone other than their biological father has reserved their place :
in hell”.

The verses and hadiths support the idea that the act of claiming to
be the offspring or child of someone other than their biological father is :
forbidden. According to the Shariah, a child born out of wedlock, whether
male or female, is not considered an heir to the father and their birth is
essentially unrelated to him. If the child is female, the biological father is
also not considered her guardian (wali) for marriage.
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Muslims who adopt children are advised to either name their adopted
children with their biological father's name if he is Muslim or to place
the name Abdullah after the bin or binte. Children born out of wedlock
should also be named with the father's name “Abdullah’, with the purpose
of avoiding confusion in marriage, estate distribution and facilitation of
administrative matters.

An adopted child cannot inherit wealth from their adoptive father,
and a child born out of wedlock cannot inherit from the man who fathered
them. If the adoptive father wishes to give a portion of his wealth to the :
adopted child, he should make a will allocating no more than one-third of :
his estate to that child. The same applies to the situation of a child born :
out of wedlock.

Fatwa Decision 28/3/1977

In the 2000s, there were several issues related to inheritance and welfare
of children born out of wedlock. The Fatwa Committee at that time decided
that it remained an obligation upon the biological father to provide sustenance
for the child. The form of sustenance required is the same as the obligatory
sustenance provided by a legitimate father in Islam.

Regarding the suggestion of mandatory will (wasiyyah waijibah) as an
alternative tool for inheritance among certain groups, such as children born
out of wedlock, the fatwa decision at that time did not accept such suggestion.
Some Islamic countries in this region and the Middle East implemented the
mandatory will as one of the inheritance tools. However, the practice has not
taken root in Singapore. Therefore, at that time, the Fatwa Committee decided
not to accept applications for the mandatory will. Details of the discussion
on mandatory will shall be presented in the relevant section concerning the
tormulation of wills in Chapter 3.
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f Financial Support for Children Born Out of Wedlock

Responsibility of the Biological Father in Providing Financial Support

Question:

Is the biological father obligated to provide financial support for his
child born out of wedlock?

Answer:

The Fatwa Committee views that an illegitimate relationship does not
deny the right to financial support for a child born from such a relationship.
Imposing the responsibility of providing for the child on the biological father
is also in line with the principle of justice in shouldering the responsibility
towards the child. Therefore, the Fatwa Committee has determined that
the biological father is obligated to provide for his biological offspring. The
form of provision is the same as the obligatory provision upon a legitimate
father in Islam.

Fatwa Decision 25/3/2008

f Estate Distribution for Children Born Out of Wedlock

Inheritance for Children Born Out of Wedlock

Question:

This particular case concerns a deceased person who, during his
lifetime, had two children out of wedlock from two different women. Are
these children considered legitimate heirs entitled to inherit portions of the
estate? Can the mandatory will (wasiyyah wajibah) be applied to this issue?

Answer:

The Fatwa Committee is of the view that the concept of mandatory
will (wasiyyah wajibah) is not suitable to be applied in this matter. Therefore,
the children born out of wedlock for this deceased man will not receive a
portion from his estate.

Fatwa Decision 22/5/2008
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'This issue was submitted once more to the Fatwa Committee around
2019 to 2021. Similar questions were raised on inheritance rights for children
born out of wedlock, with consideration of their needs. The Fatwa Committee
referred to the findings of various studies related to the needs and welfare
of a child. Research showed that there could be a negative effect on the
development of a child and society in general when the child does not receive
comprehensive care. Children who lose the support of one or both parents,
especially those born out of wedlock, are the most affected group because their
well-being is neglected."* Such studies also show that a child born without
a father faces stigma and negative perception towards themselves and their
mothers. It leads to the emergence of emotional and behavioural problems'
and a risk of not completing secondary education due to a lack of attention,
guidance, and financial support.'®

Given the increasingly challenging modern life, coupled with the growing
needs of children (and the family), the welfare of a child should ideally be a
shared responsibility among other family members. However, it is common
for parents alone to be responsible for managing the affairs and welfare of
their children. All of this underscores the importance of the role of parents in
raising children.

In relation to children who lack a clear father figure, teenage girls who
give birth to children out of wedlock also encounter societal stigma. These
emotional and psychological effects may prevent them from maximising their
potential and lead to physical vulnerabilities. This is particularly true if the
woman is isolated and lacks support from her family.!’” In addition to the
above, studies found that most single mothers or fathers come from low-
income families. In Singapore, the average monthly salary of single mothers
or fathers aged 35 and below was $600 in 2017."* With low monthly income
and pressure to adequately provide for the family, single mothers often take up
two or three jobs. This decision may reduce the time spent with their children
and subsequently create a negative impact.

Several studies have also looked into the effects of the presence of a
father figure in children upbringing and how his absence brings about adverse
impacts. In fact, his absence does not only negatively impact the child’s
psychology, but also his/her education, behaviour with family and even their
career choices in adulthood.™” A study on 762 girls without fathers until the
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age of 21 showed that they have a higher risk of being engaged in sexual
relationships at a younger age and experience teenage pregnancy.’® Another
study indicated that the role and affection of a father are crucial for a child’s
psychological development and well-being. Children raised with a father tend
to have better potential to develop intrinsic values and a positive identity.
Paternal affection can protect children from behavioural problems that may
lead to their involvement in crime,'** drug abuse,'? and other issues.

Issues faced by children born out of wedlock are complex. Moreover,
they involve the perspectives of jurists (fugahi’) regarding the determination of
lineage. At present, this issue is still being discussed by the Fatwa Committee.
Its primary goal is to safeguard the well-being of children by ensuring
biological fathers are held responsible for their welfare. It is not intended in
any way to mitigate the sin of fornication. Fornication remains a major sin that
every Muslim should strive to avoid. The primary objective of the religious
guidance is to protect the welfare of an innocent child by ensuring that their
biological father is responsible for their welfare. Through this accountability, it
is hoped to prevent more fornication as individuals are made aware that they
must shoulder the responsibility.

Estate Distribution Following Schools of Thought (Madhhab)

The Fatwa Committee relies
on the Shafi’i school of thought as
stipulated in section 33(1) of AMLA | 7ke term ‘madhhab’ originates from the
when making fatwa decisions on estate = word @hahaba-yadbhabu-dhakaban,
distribution. Section 33(2) further = Which means a path taken o p ‘mmi

) ) through. In general terms, a ‘madhhab
establishes that the Fatwa Committee TP P -
?as the au;hlorit.y to irnblracfetllalrinc'Lptlejf reasoning (opin/jmz by anljn j;”}; A ajlp
rom any Islamic school of thought i or a group, whether in the fields o
the tenets of the Shafi’i school conflict = creed, ethics, legal judgment, and others.

with the public interest.'?® Therefore,

subsequent fatwas will address questions on the matter of estate distribution
for a deceased Muslim who adheres to other schools of thought as well as heirs
who are non-Muslims.

Madhhab
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Estate Distribution Based on Different Schools of
Thought (Madhhab)

Inheritance Certificate of a Person with No Affiliation with Any Madhhab

Question:

A law firm has requested the Fatwa Committee to reconsider the
Inheritance Certificate issued by the Syariah Court. The request was made
to allow their client’s child to reclaim the property and not have it placed
with the Baitulmal. The client claims they are not bound by the Shaft'i
school of thought.

Answer:

The Fatwa Committee declares that the surplus wealth from the

distribution of inheritors must be given to the Baitulmal. This fatwa is in

. accordance with the provisions of AMLA, which stipulates that any issued
- fatwa should follow the Shafi'i school of thought.*?

Fatwa Decision 22/6/1994125

.......................................................................................

AMLA stipulates that every issued fatwa must first be based on the Shafi’i
school of thought.'?¢ However, opinions from other schools of jurisprudence
(figh) can be considered and applied should the mu ‘tamad (official position)
within the Shafi’i school not meet the requirements or achieve greater
good (maslapah). This is in line with discussions among usi/ scholars on the
principles and processes of issuing fatwas, wherein the goal of achieving
maslahpah and avoiding mafsadah (harm) constitutes a primary consideration.'?’

'The majority of Muslims in Singapore follow the A/ al-Sunnah wa al-
Jama 'ah sect.®® According to Imam al-Amidi and al-Kamal bin al-Humam,
followers of a particular school are bound by that school’s practice. The
layperson is not bound by the practices of other school of thoughts and has
the right to choose any school they believe has stronger evidence.'” However,
selecting a madhhab is conditioned on not seeking the easiest opinions from
each school of thought so as not to undermine the laws of Allah 3.1 If a
layperson does not have a specific school of thought, their school is the fatwa

of their mufti (religious scholar who issues legal opinions).'!
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The fatwa decision above explains the role of Baitulmal and when it
will inherit wealth. It is an institution that functions like a public treasury for
Muslims and manages assets for common good. In Singapore, the Baitulmal
is administered by Muis. The estate of a deceased person will become the
property of Baitulmal in the following circumstances:

‘There are no rightful heirs;
All heirs have received their shares, but there is still a remainder;

Property of the deceased remains unclaimed; and

> L b=

'The deceased has no surviving heirs.

Based on a hadith of the Prophet &, the majority of scholars have
established that the responsibility and authority for Baitulmal are vested in
the estate. The hadith is as follows:

Which means: “Whoever leaves behind wealth, it is for his heirs, and I am
the heir of the one who has no heir.”(Hadith narrated by Aba Dawud, 2899)

The fatwa above explains estate distribution according to the Shafi’i
school, asserting that in the absence of rightful heirs stipulated by inheritance
law or will, the remaining wealth becomes the property of Baitulmal. The
decision of this fatwa has served as a foundation for judges through the case
of Re Mutchilim alias Ashrin. The deceased adhered to the Shafi’i school
during his lifetime, left a widow and had no other heirs. The High Court of
Singapore ruled that the widow would receive one-quarter of the estate while
the remainder should be handed over to Baitulmal.'*?

Inheritance and Schools of Thought (Madhhab)

The Fatwa Committee has also made several fatwa decisions for Muslims
tollowing schools other than the Shafi’i school of thought. For instance, the
tatwa decision below provides guidance according to the Hanafi school.
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Inheritance According to the Hanafi School of Thought

Question:

Can a woman who follow the Hanafi school of thought distribute
her wealth according to that school? The woman in question has already
passed away.

Answer:

The estate of a deceased person who follows the Hanafi school of
thought can be distributed according to the al-Radd method under the :
Hanafi school of thought. :

Fatwa Decision 22/3/1995

In general, the four major schools of thought in Islam share similar
views on inheritance (fari id ), albeit they differ in certain aspects. Upon closer
scrutiny, two schools of thought—specifically the Shafi’i and Hanafi schools—
exhibit notable differences:

anise  Demls

The differences related e Shafi'i School: Baitulmal functions as the heir
to Baitulmal 2 of the estate of a deceased with no heirs.

e Hanafi School: Baitulmal does not function as
the heir of the estate of a deceased person
who has no heirs.

The difference related to | ¢ Shafi'i School: The remainder estate of the
the method of al-Radd deceased person after distribution to heirs
will be channelled to the Baitulmal.***

e Hanafi School: The remainder estate of the
deceased person after distribution to heirs
can be further distributed according to the
method of al-Radd.**

The difference o Shaft'i School: Zawil arham do not inherit any

regarding zawil arham portion of the estate.

(relatives)se e Hanafi School: Zawil arham will inherit the
estate.
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'The determination of the deceased’s school of thought is the responsibility
of the heirs, considering the owner has passed on. They must uphold the trust
(amanah) while making the declaration. Family members do not have the
right to change the deceased’s school of thought for personal benefit based on
differences among scholars. The Prophet & mentioned that some individuals
are skilled at argument and can manipulate facts in such a way that they seem
convincing. In reality, the objective will not be lawful because it started with

dishonesty. He #5 said:

Meaning: “...it may be that one of you can present his case eloquently in a
more convincing way than the other, and I give my verdict according to what I hear.
So if ever I judge (by error) and give the right of a brother to his other (brother), then
he (the latter) should not take it, for I am giving him only a piece of Fire.”(Hadith
narrated by al-Bukhari, 7169; Muslim, 1713a).

The al-Radd method is a mechanism for the distribution of
surplus wealth. According to the Hanafi school, it is returned to the heirs
(ashab al-furid) according to their respective shares.”” This method differs
from the Shafi’i school of thought, along with some other scholars, that
state the remaining wealth of the deceased should be directed to Baitulmal.
However, subsequent Shafi’i scholars (those who live after the year 500 Hijrah)
stipulate a condition that the Baitulmal must be well-organised (muntazam)
to be eligible to receive the wealth of the deceased. Otherwise, the a/-Radd
method takes precedence.'®

One of main reasons of different opinions among scholars is the absence
of clear evidence in the Qur’an and hadith on this issue. The second reason
is the varying approaches taken by scholars in understanding the Quranic
texts. For example, according to Imam Shaf’i, Allah has designated specific
portions for certain individuals as stated in Surah a/-Nisi’ verses 11, 12, and
176. Therefore, no one has the right to change these regulations.”’ However,
other scholars believe that distributing the remaining inheritance to dhawi al-
furad does not contradict these verses.

Moreover, one of the reasons for divergent opinions among scholars
stems from varying viewpoints regarding the acceptance of certain reports from
the Prophet’s # companions. For instance, Imam Shafi’i considers narrations
from Ali bin Abi Talib r.a. and Ibn Mas’ud r.a., advocating for the distribution

of the remaining net inheritance to the dhawi al-furid, as unreliable.!*
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'The matter of distributing the surplus inheritance is an issue on which
Muslim scholars hold different views. Nevertheless, Baitulmal will still address
the needs of the closest family members of the deceased to ensure their well-
being. If there are specific needs, the family members can appeal to Baitulmal
for consideration of a particular share for them that is derived from the
institution’s portion.

f

Distribution According to the Method of Radd (.)

Question:

The Fatwa Committee has determined that the inheritance assets
of those who passed away before 1 July 1968 are subjected to the Radd
method. Can the Fatwa Committee provide an explanation on the issue of
Radd?

Answer:

The estate of a deceased person who has no heirs or has heirs but
there are remainders after distribution. At the same time, it was found that
the Baitulmal at the time was disorganised due to an unjust or oppressive
leader who did not spend the funds according to Shariah principles. Two
opinions among scholars from the Shafi'i school of thought exist in such
situations.

First: If there are heirs, the estate is returned to them (radd) according
to the share they are entitled to receive. Otherwise, the estate will be
distributed among “zawil arham."*4*

Second: According to the original school of thought, the estate is
neither subject to return (radd) nor distribution among the “zawil arham.”
Rather, it should be expended for the welfare of the Muslim community.

1.  The estate is returned to the heirs according to the received
share, except for the husband and wife, and if there are no
heirs, then it is distributed to “zawil arham’.

2. If no entitled beneficiaries exist, the estate is not returned to
or divided among the "zawil arham", as it is designated for and
utilized by the Muslim community.

......................................................................................
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This does not mean that their (Muslims’) rights have been forfeited
and vanished; their rights still exist. Those who possess such wealth should
spend it for the benefit of Muslims.

In Fatawa al-Kubra by Ibn Hajar, on the margins of page 116, there is
a fatwa by al-‘Allamah al-Ramli who holds the same view. He added ways
to manage such inheritance. He said “If there is a qualified judge who is
permitted to spend for the benefit of the Muslims, then the inheritance
should be handed over to them to manage. And if the judge is not qualified
and the inheritance is in the hands of a trustworthy person, then that
person should spend it for the benefit of the Muslims. If the qualified judge
is not permitted to spend it, there are several ways to manage: either the
inheritance is given to him (the judge), or the person holding it spends it,
or the wealth is frozen until a well-organised Baitulmal is established (to
receive it). In his opinion, the clearer method is the first (giving it to the
judge who is not permitted to spend it), which is preferred to be spent for
the benefit of the Muslims.”

Similar notions were found in other books, such as Mughni al-Muhtaj
by Sheikh al-Shirbint, pages 6 and 7, which indicate that the original stance
of the school - inheritance of that kind is not to be returned or divided
among “‘zawil arham” even if the Baitulmal is disorganised. However, this
statement does not mean the estate will be handed over to a disorganised
Baitulmal. The intention here is to show that if the estate is in the hands of
a trustworthy person and there is a qualified judge in that land permitted
to spend for the benefit of the Muslims, it should be handed over to them.
Otherwise, the entrusted person should spend it to attain maslahah éh&l\.

On page 211 of the Hasyiyah al-Syargawi ‘ala Tahrir, it has been
explained that, based on the Maliki school of thought, Baitulmal will inherit
the estate, whether it is organised or otherwise. Similarly, on our side (the

. Shafi'i school), the same explanation exists in the book Al-Minhdj. In Hasyiyah

. al-Syargawi, on page 207, has explained the purpose of the hadith that
serves as evidence for Baitulmal, narrated by Ibn Hibban ( & &5 ¥ 25 & &) ¢
which, in his view, should be understood partly in reference to those who
have no direct heirs and also to those who have heirs that do not exhaust
the inheritance and are not involved in it.
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These explanations show that the hadith, even though on the surface
it seems applicable only to someone without heirs, may also be used in
situations where heirs do not exhaust the estate or feature both criteria
with the phrase 4 &fs NI (QM ). Which means: ‘I am the heir for those
whose inheritance does not deplete after its division.”

As such, an inheritance that is not entirely depleted will not be
returned but placed in Baitulmal. Based on the Royal Mufti of Johor's Fatwa
1356-1381, Baitulmal refers to wealth returned for the public good, not
actual storage for assets that benefit Muslims. It refers predominantly to
the objective or purpose of the initiative. Hence, when people say Baitulmal
Lil Muslimin, it signifies all the interests and benefits for Muslims.

Overall, the method is applied to wealth not depleted and returned
to heirs, but the amount placed into the newly-organised Baitulmal. An
example of this application was done with the estate of Nahir bte Omar in
Singapore, which cannot be characterised as incorrect and void. The reason
is that scholars have shown a way to necessitate freezing the wealth until a
proper Baitulmal exists.

However, based on the individual estate, many factors need to be
resolved. It is possible that the existing heirs are facing issues in managing
it, especially if both heirs are women. Therefore, the Fatwa Committee
advised Muis to return the one-third allocation for Baitulmal to the heirs
for compassionate reasons.

Fatwa Decision 12/10/1988 :
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Inheritance Between Heirs of Different Religions

Another frequently raised issue involves inheritance amongst family
members of different religions. This matter is intertwined with two scenarios:
whether the marriage was civil (non-Islamic) and whether it pertains to family
members who have undergone a change in religion, such as embracing Islam.

The 1998 fatwa decision concluded that a civil marriage fails to meet
the criteria of a union from the Islamic standpoint. Consequently, Shariah
does not acknowledge it as a valid marriage. As such, children born from such
a marriage are also not recognised under the Shariah. Thus, there is no legal
relationship (nasab) between the biological father and his children based on the
Shariah despite the validity of a relationship with the biological mother. Due
to the absence of legal lineage between the biological father and the children,
the situation implies no estate distribution is mandated between them.

Another factor that may impede inheritance is religious differences. The
Prophet #2 said in a hadith, which means A Muslim does not inkerit from a non-
Muslim, and a non-Muslim does not inberit from a Muslim.” (Hadith narrated
by al-Bukhari, 6764).

Based on the hadith, most scholars affirm that differences in faith is one
of the reasons that hinders the distribution of wealth to heirs.!*> However, as
previously highlighted, an individual’s wealth possesses the potential to fortify
kinship ties. Thus, as long as there remains an opportunity for individuals to
plan for family members who would not inherit according to fari id , such acts
of compassion are greatly encouraged in Islam.

Fatwa decisions in 1992 and 2006 allow Muslims to allocate one-third
of their wealth through a will to (i) family members who do not inherit from
them and (ii) family members who are non-Muslims. Issues related to the
execution of wills between individuals of different religions will be discussed
in the subsequent section.
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f Estate Distribution for Heirs of Different Religions

Inheritance Distribution for a Non-Muslim Widow

Question:

A person named Abdul Aziz bin Hj Jaafar passed away on 23 August 1968,
leaving a widow and four daughters. The widow is named Kathleen. She
married Allahyarham at Registry of Marriages (ROM). Does Kathleen have
the right to inherit her late husband’s estate? All four children are from his
first wife.

Answer:

The Fatwa Committee has determined that, according to the Shariah,
the marriage of Abdul Aziz bin Hj Jaafar and Kathleen at the Marriage
Registrar’'s Office for Non-Muslims is not valid. Therefore, after his death,
Kathleen has no right to inherit his estate. As for the four children from his
first marriage, if that marriage is recognised under Islamic legal procedures,
are the rightful heirs to their father's estate.

Fatwa Decision 18/2/1975

Inheritance Distribution for a Non-Muslim Widow

Question:

Can a non-Muslim wife, married through civil marriage, become an
heir?

Answer:

According to the Shariah, non-Muslims are not allowed to inherit from
Muslims. Likewise, Muslims cannot inherit the wealth of non-Muslims. This
explanation is based on the Prophet’s & hadith which was narrated by Zaid r.a.:

FS e V5 et s &g Y

Which means: "A non-Muslim does not inherit from a Muslim, and a
Muslim does not inherit from a non-Muslim.” - Hadith narrated by Muslim.

A non-Muslim wife married through civil marriage is not recognised
as a wife in Islam. Therefore, is not considered an heir.

Fatwa Decision 17/10/1988
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Inheritance Distribution Amongst Non-Muslim Heirs

Question:

A. H. firm inquired about the legal status of their ward, Ms N.M., on
whether she is a Muslim and, therefore, is one of the rightful heirs entitled
to a share of the inheritance of her brother, Mr M.S., who passed away on
29 June 2000. According to them, the facts in this matter are as follows:

a. On 8 September 1963, Ms N.M. married a freethinker named
G.K. in a civil marriage.

b. According to Ms N.M., despite the manner of her marriage, she
remained a Muslim and made a Statutory Declaration on 23 April
2003. She recited the Shahadah again to dispel any doubt.

c. Representatives from A. H. also confirmed that Ms N.M. recited
the Shahadah in front of Mr A.H. at his office on 2 March 2003
and changed her name from M.D. (a non-Islamic name) to N.M.
They have included the Deed Poll executed by Ms N.M. on 23
April 20083.

The firm also attached a copy of a letter from the company G. R.
dated 23 February 2003, stating that Ms N.M. is not a Muslim because she
married a non-Muslim on 8 August 1963. At that time, under the Women'’s
Charter, a Muslim could not marry a non-Muslim. All her children have
Hindu names.

Answer:

After reviewing all pertinent documents and information, the Fatwa
Committee concludes that the recognition of Ms. N.M. as a Muslim can
only be established from the date she recited the declaration of faith
(Kalimah Syahadah) in the presence of Mr. A.H. on 2 April 2003.This fact
was stated in the letter from Mr A. Hs firm dated 23 April 2003. Before
that date, her status as a Muslim cannot be confirmed.

According to fara'id, one of the barriers to inheritance is following a
different religion. In this situation, this factor was taken into consideration
at the time of the person who left the estate’s death. Hence, it cannot be
confirmed that Ms N. M. was one of the heirs of Mr M. S., who passed
away on 29 June 2000, because her status as a Muslim at that time cannot
be verified.

Fatwa Decision 16/9/2003 }
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The fatwa decisions highlighted emphasis that following different
religions is a reason for the obstruction of wealth inheritance among
heirs."¥ The fara’id law stipulates both the deceased and heirs are Muslims.
'The pivotal factor in cases involving religious differences is the time of the
deceased’s passing. In the event of a Muslim’s demise, their non-Muslim
spouses and non-Muslim children are ineligible to inherit the estate, even if
they (according to the Shafi’i school) convert to Islam before the distribution
occurs.'** However, this does not mean they cannot appeal to Muis. Therefore,
considering each family’s and individual’s needs, there are situations where the
Baitulmal will relinquish its rights or a portion of its rights and transfer them
to family members in need.

Conclusion

'This chapter aims to pinpoint challenges stemming from shifts in family
structures. Additionally, it delineates certain factors that might impact the
distribution process, potentially resulting in injustices toward family members,
particularly those not explicitly designated as heirs. For instance, these issues
encompass scenarios involving adopted children, civil marriages, and divorces.

Understanding the basis of developing fatwa decisions regarding estate
distribution can inspire financial planning for individuals encountering similar
circumstances. As the Malay proverb suggests, “Sediakan payung sebelum hujan”
(thatch your roof before the rain begins). Consequently, engaging in financial
planning and leveraging specific tools in advance might safeguard the rights of
heirs affected by divorce and remarriage. Initiating early planning steps could
also serve to protect the rights of adopted children and non-Muslim family
members.

These endeavours are geared towards exercising mercy (rapmah) and
benevolence in the process of estate distribution. In the absence of these
virtues, estate distribution might potentially sow seeds of division and conflict,
particularly within family dynamics.

For a comprehensive discourse on wills, Chapter 3 offers an in-depth

discussion, whereas Chapter 6 provides information pertaining to joint tenancy
and joint accounts, especially on matters related to the elderly.
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Fara’id Distribution Chart

Main Heirs

Son

e % If the deceased
does not leave
behind a child or
grandchild.

e Y4 If the deceased
leaves behind a
child or grandchild.

e Asabah (Residual)
This is the only
way of the
distribution in any
situation.

‘Asabah (2:1) If
deceased leaves
behind daughter(s)

e Y If the deceased
leaves behind a
son or grandson.

Y6 and ‘asabah
from the remaining
If the deceased
does not leave
behind a son or
grandson.

e Y4 If the deceased
does not leave
behind a child or
grandchild.

Y8 if If the
deceased leaves
behind a child or
grandchild.

e Asabah (1:2) if the
deceased leaves
behind a son(s).

o YBifIf the
deceased leaves
behind a child or
grandchild.

Y5 If deceased
does not leave
behind (i) a child,
(i) grandchild

(male or female), or
(iii) more than one
sibling.

Y6 If deceased
leaves behind (i) a
child, (ii) grandchild
(male or female), or
(iii) more than one
sibling.

¥ from the
remaining If the
deceased leaves
behind a spouse;
parents.
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Fara’id Distribution Chart

Secondary Heirs

Mahjib (Blocked)
Secondary heirs are excluded from inheritance
if the deceased leaves closer ‘asabah heirs.

e Grandson or granddaughter e Granddaughter
from a son

o Full sister

o Pat | broth
aternat brother e Paternal sister

o Full / Paternal sister

* Nephew from a full brother /
paternal brother

e Uncle of same grandparents /

grandfather
¢ Cousin of same grandparents
/ grandfather
% ‘ Y6
e Granddaughter from a son e Paternal grandfather and

o Full sister above

e Paternal sister e Grandmother and above
e Granddaughter from a son
e Paternal sister

e Maternal brother / sister

% and ‘Asabah Y

e Paternal grandfather and e More than one maternal
above brother / sister
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Graph 3.2

ESTATE MANAGEMENT

PROCEDURE

Applying for Making a will?
Certificate of
Inheritance (not exceeding
from the one-third of the

Syariah Court estate)

T Yes —

Yes

Yes —»

The executor manages this estate
through a Grant of Probate issued
by the State Court or High Court,
depending on the estate’s value.

The specified portion in the will shall
be distributed, and the remainder
shall be allocated to the beneficiaries
according to fara’id.

Administered by the Public Trustee or
an appointed Administrator after the
Grant of Letter of Administration is
issued by the Family Justice Court at
the State Court.

The executor manages the estate
through a Grant of Probate issued
by either the State Court or the High
Court, depending on the value of the
estate.
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APPENDIX: NUZRIAH?

NAZAR STATEMENT

Bismillaahir Rahmaanir Rahiim

All praise to Allah 3%, Lord of the worlds. Peace and greetings to His
Messenger Prophet Muhammad &2 and to all his family members and his
companions.

| holder of I/C number:
living at the address:
in sound health and
mind and have all the rights to my house which | own, hereby make my
nazar to relinquish all ownership of the house and give it to the person that
is mentioned in this nazar without any obligations.

With this, | make my nazar to transfer fully the ownership of my house at
the address to my holder
of I/C number

who currently stays at: ,and that
this transfer is enforceable 3 days before my death (if it is due to sickness),
or 1 hour before my death (if it is due to accident or sudden death).

| made this nazar according to the rules and conditions set by Islamic Law
and witnessed by the following people. And Allah gk is the best Witness.

Date: Signature:

First Witness: Second Witness
Name: Name:

[/C Number: [/C Number:

Fatwa Decision 13/2/2007

! Please refer to chapter 6 regarding joint tenancy. Following the 2019 fatwa decision, Muslims no longer need to execute
a nuzriah letter as a supporting document to confirm the transfer of home ownership to the surviving owner after their death.
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Meaning: ‘Iz is prescribed that when death approaches any of you — if
they leave something of value — a will should be made in favour of parents and

immediate family with fairness. This is an obligation on those who are mindful of
Allah.” (Surah al-Bagarah: 180)

Wills in Singapore - Before and After AMLA

Writing a will (wasiat) serves as a means of asset distribution after one’s
death.This practice has been observed in various societies worldwide for a long
time. Assets refer to movable assets, such as savings, stocks, or livestock, and
immovable assets, such as houses, plantations, or lands. The execution of wills
is a multifaceted process influenced by several key factors such as the laws of
the deceased’s place of residence, local customs, and, in some situations, one’s
school of thought.

'This chapter outlines the historical evolution of wills during Singapore’s
colonial and post-colonial periods. It delves into the intricate interplay
between secular law, Shariah law, and prevalent customs, elucidating the often-
conflicting dynamics that have spurred the enactment, repeal, and subsequent
amendments of some of these legal frameworks. In addition, the ethnic and
class diversity of the Muslim community in Singapore is an important factor
in the formation of Muslim law related to wills.

Before AMLA: Administration of Muslim Law in the 19th Century

Singapore was ruled as part of the British Straits Settlements after the
Anglo-Dutch Treaty in 1824, which established two spheres of European
influence on opposite sides of the Straits of Malacca. Along with Penang and
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Malacca, the three port cities attracted many immigrants and visitors from

different parts of the world, especially East Asia, South Asia, and Southeast
Asia.

Legal historians argue that the administration of Shariah in the Muslim
society was not comprehensive before the Mohammedan Law of Marriage
Ordinance which was introduced in 1880. Prior to this milestone, British-
appointed judges presided over inheritance cases involving Muslims, yet
their decisions were not rooted in suitable or contextually appropriate legal
frameworks. Moreover, the British colonial presence was relatively new
compared to the Dutch, who ruled Malacca until 1824. Singapore, on the
other hand, was contested by the two European powers from 1819 to 1824.
‘Therefore, British judges had to consider the Dutch legal position that was still
in use while examining Malay customs and jurisdiction over immigrants from
Arab countries, China, and India.

In this era, when Muslim laws of inheritance, known as fari ‘id, diverged
from English laws of inheritance, judges held the discretionary power to
prioritise and enforce wills according to English law, effectively superseding
fara’id. An example is the case of Goods of Abdullah in 1835, in which a
British-appointed judge ruled that a Muslim merchant was allowed to give all
his property to a non-family recipient. He noted in his ruling that, while this
was not allowed in the Shariah, “the will is at all events good pro tanto.”** It
is worth noting that the judge’s elevation of English law over all other forms
of law was not just applied to Muslim law but also to European law, as even
European legal systems like Dutch law, were considered foreign to the English
legal milieu. For instance, in the case of Rodyk v Williamson, within the same
period, the presiding judge ruled that Dutch law should be abrogated in
Malacca and that neither Dutch nor Islamic law should be the preferred legal

modality.'*

Until 1880, these judges tended to enforce wills aligned with English
law even though they contradicted fard id. However, it was also observed that
there was no agreement among the judges on this issue. For example, in 1835,
Judge Benjamin Malkin stated that “anyone who wants their property to be
divided according to Mohammedan, Chinese or other laws just needs to make
their will in accordance with that law, and the court will identify it and apply
it to the testator.” Malkin said so even though English law was the original
law in the Straits area, the British were willing to make certain adjustments
when considering other influences in the decision, such as different cultural
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practices.’” Consequently, the boundaries of legal authority became ambiguous,
creating fertile ground for exploitation by the residents in the vicinity.

At that time, the Strait of Malacca area was home to immigrants and
visitors who usually arrived by sea. Many were more inclined to preserve
their wealth by following English law as wills enforced through it offered
a way to preserve assets, capital, agriculture, and business shares for future
generations. This particular shift in approach garnered notable attention from
the merchant class, particularly from Arab and South Asian traders, who
notably frequented court proceedings to assert their claims, as observed by
legal historian Nurfadzilah Yahaya.'* These traders found that the provisions
of the law through the Civil Court during the British colonial era were an
important aspect, especially since there was vagueness in some aspects of
the law at that time — a situation that Nurfadzilah described as a period
of “fluid jurisdictions.” Therefore, Muslim traders actively brought will-
related disputes to court, thereby avoiding fara 'id or charitable trusts (wakaf)
management. For example, Arab immigrants such as the Alsagoft family
established wakaf schools and orphanages through Islamic law.™™* At the
same time, they used the provisions that existed in British law regarding wills.
Furthermore, the socio-economic standing of an individual or a group within
the Muslim community significantly influences their stance on laws dictating
property inheritance via fara’id. This nuanced perspective reflects varying
levels of support for such laws, often shaped by their position and interests
within society.

During the period of self-rule in 1957, a new Muslim Ordinance
was passed by Singapore’s Legislative Assembly. This bill was a precursor to
the Administration of Muslim Law Act (AMLA). The ordinance included
provisions that required the Muslim community to comply with religious law
when distributing assets after death. This order did not encourage individuals
to write wills based on civil law.

Asaresult,some Muslim entrepreneurs and wealthy individuals expressed
concern that this bill could divide their businesses and force them to hand
over assets to individuals who were not their preferred heirs. Their concerns
were raised in a Report from the Select Committee on the Muslims Bill before
its enactment. Within this report, approximately 50 Muslim merchants had
appended their signatures to a document submitted to the Select Committee,
articulating a collective aspiration for the freedom to choose between following
Islamic or civil law in their respective inheritance issues. Their arguments
were as follows:
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“The hard work in developing businesses and accumulating wealth, so that
our descendants can continue the good work, would be in vain if everything left
behind had to be sold and divided immediately... For now, anyone who is Muslim
can write a will with instructions for their assets to be managed according to Islamic
law. ‘That is reasonable. We have full freedom in this matter. However, we do not
agree to be forced to give our assets to be divided according to Islamic law.” !

While this objection was eventually
retracted, it underscored the profound
inclination of the merchant class to retain
ownership, ensuring the seamless transfer
of businesses to succeeding generations.
They articulated their discontent, citing
the absence of an option to adhere to
Islamic inheritance law. Consequently,
many resorted to commercial law as an
alternative strategy to avert division. For
instance, they established limited liability companies as a means of safeguarding
their business interests.’*? Although most of the entrepreneurs who signed the
petition were wealthy Arab and Indian traders, the issue sparked new debates
within the Muslim population. Among other things, questions arose about
how to protect profitable enterprises and how to share the proceeds of asset
distribution after the owner’s death. Inheritance discussions gained significant
traction in Singapore post-independence, eliciting active engagement from
diverse segments of the Muslim community. There was a shared aspiration
among many individuals, irrespective of their backgrounds, to retain ownership
rights specifically concerning homes acquired through joint tenancy contracts.
'This particular aspect will be elaborated upon in Chapter 6 of this book.

Neglecting estate planning  during
ones lifetime can lead to detrimental
outcomes, fostering prolonged disputes
and animosity among family members.
Therefore, the perception of some
individuals  towards  planning  for
the distribution of assets during their
lifetime needs to be changed.

After AMLA: Administration of Muslim Law After Independence

Singapore inherited several structures of English administrative
law. After independence, the Republic updated the system to suit the
country’s needs. Notably, in 1968, significant amendments were made to
the Administration of Muslim Law Act (AMLA), effectively nullifying
the earlier Muslim Ordinance of 1957. This revised act sought to furnish
a more comprehensive and detailed framework specifically tailored for the
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application of Islamic laws within Singapore’s legal landscape. In particular,
sections 110 to 117 of the Act outline matters related to wills, list the parties
entitled to administer the estate, discuss asset distribution and specify the
court’s role with specific jurisdictions.

Regarding inheritance, AMLA states that Muslims have the right
to distribute their estate according to Islamic law. Additionally, in cases of
intestacy, the distribution of estates must adhere to Islamic legal principles.
Furthermore, local laws permit the adaptation of Islamic law to accommodate
customs prevalent within the community. Notably, the Syariah Court is
specifically designated as the authoritative body responsible for issuing
a Certificate of Inheritance, detailing the rightful heirs in accordance with
Islamic law.

AMLA protects a Muslim’s right to use farid 'id in the distribution of
their assets. The power to decide on the portion of fari id that eligible heirs
can receive lies with the Syariah Court through the Certificate of Inheritance.
In contrast, the power to hear disputes or applications for a Grant of Probate
or Letters of Administration related to the inheritance of Muslims lies with
the civil court.” AMLA also sets forth a compilation of authoritative texts
that serve as reference sources for Islamic laws. These texts hold substantial
weight, serving as reliable sources to guide civil courts when seeking opinions
or interpretations rooted in Islamic law.

In addition to distribution using a Certificate of Inheritance, the estate
can also be distributed based on a will.'** However, the enforcement of a will
is beyond the jurisdiction of Muis and the Syariah Court. In 1969, the Fatwa
Committee discussed on the scope of jurisdiction concerning the enforcement
of a will.
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Wills made before 1966

There is a will of a deceased Muslim woman before the enforcement
date of AMLA in 1966. According to the will, % of her assets should be
used for burial expenses. The rest should be distributed to two people
living in Mecca for charitable purposes. However, one of them has passed
away. The other’s whereabouts is unknown. Can this portion be distributed
in Singapore for charitable purposes on the grounds of practicality?

Answer:

The meeting reached a consensus that the Majlis (Muis) lacks
. jurisdiction on this issue. One suggested course of action was to allocate
: the remaining balance (from the % share) to to the General Authority for
Awaqaf (Al-Hai'ah al- Ammah li al-Awqaf) in Mecca.”

Fatwa Decision 19/11/1969 :

Wills According to Islamic and Civil Laws

In Singapore, distinct legal processes apply based on an individual’s
religious afhiliation. For deceased Muslims, the administrator can apply for a
Letter of Administration from the civil court to distribute their assets according
to fard'id. While Muslims can draft a will, dispersing assets beyond the
parameters of fara 'id law is confined to a maximum of one-third of the estate.
If the deceased is not Muslim and has left a will, the executor appointed in the
will shall apply for a Grant of Probate from the court to carry out the trust.
In Singapore, the distribution of non-Muslim assets adheres to the Wills
Act and the Intestate Succession Act. The validation and implementation of
a will fall under the jurisdiction of the Family Justice Court. AMLA oversees
the administration of a Muslim’s estate, while the Syariah Court issues the
Certificate of Inheritance. Subsequently, the civil court issues a Grant of
Probate, finalising the estate settlement process.
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Wills Act and Intestate Succession Act for Non-Muslim Citizens

'The Wills Act provides provisions that allow a non-Muslim individual to
distribute their estate after death. However, a will is considered invalid unless
recorded in writing and signed by the testator or their chosen representative.'>
In the case of a will drafted prior to the individual’s passing, the distribution of
the estate, referred to as the testate estate, for a deceased non-Muslim, will be

executed in accordance with the terms of the will.

In most cases, the deceased did not leave a will. Therefore, the distribution
of their estate (referred to as intestate estate in this context) will be administered
by the Intestate Succession Act. This act states that the surviving spouse is
entitled to all the estate if the deceased dies without a will and only leaves
behind their spouse. If they have children, the surviving spouse will inherit half
of the deceased’s estate while the rest will be distributed equally among their
children. If the deceased has no spouse or children, their parents or siblings are
entitled to the estate.’”

Diagram: Estate Administration in Singapore

Deceased is non-Muslim Deceased is Muslim

Obtain Inheritance Certificate
from the Syariah Court

With will Without a Will With will for a portion Without a Will
. (Testate estate) @testate estatg not exceeding one-thirdJ (Intestate estateu
N of the estate
The executor The estate will be The executor administers The estate will be
e e csEie admilnistered by a the estate thﬁough the Grant adm\'mstered by a
throughithe Grant of Public Tr_u_stee,or of Probate \ssugd by the Public Tr_u§tee, or
Probate issued by the thg édmlmstrator State Cou'rts or High Court, th? gdmmlstrator
) administers the estate depending on the value administers the estate
State Courts or High upon the application of the estate. The portion upon the application
Courtdepending on for a Letter of in the willis distributed for a Letter of
its value. Administration issued and the remainder divided Administration issued
by the Family Justice among legal heirs according by the Family Justice
Court in the State to fara’id. Courtin the State
\L VA Courts. ) - g L Courts. )
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Wills

Section 111 of AMLA permits Muslims to draft a will for the allocation
of their assets posthumously. Nevertheless, adherence to specific regulations
and compliance with the conditions outlined by the testator’s school of thought
are prerequisites for the validity of the will.® One of the hadiths advocating
for the writing of a will is narrated by Abdullah bin Umar r.a., the Prophet &
said:
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Meaning: “I# is not befitting for a Muslim who has something which is to be
given as a bequest fo abide for two nights without having a written will with him.”

(Hadith narrated by Muslim, 1627)

This hadith pertains to a Muslim holding assets, rights, and
responsibilities, including potential burdens like debts and obligations.
Consequently, it underscores the critical significance of promptly initiating
the will-writing process.

Imam Shafi’i said that “a Muslim should always be cautious, and if he has
something that can be bequeathed, he should immediately write his will because he
does not know when death will come, as failure to do so would preclude conveying

one’s intentions.” ™’

Furthermore, some beneficiaries may be unaware that the deceased
family member, or the wdgif, has designated their assets as wakaf, particularly
after their passing. Suppose the wdigif has passed on, and the beneficiary is
unaware regarding the wakafarrangement, the written will serves as evidence if
the wagif explicitly expresses their intention to establish a wakaf'in the will.™®

Neglecting estate planning in one’s lifetime and overlooking essential
preparations can lead to familial discord. This neglect not only causes harm,
particularly if animosity endures, but it also impacts oneself. Hence, there is a
pressing need for a paradigm shift towards prioritising estate planning. In this
regard, scholars have hold differing opinions on whether Prophet Muhammad
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# ever made a will or otherwise, stemming from differences in narrations. In
a hadith narrated by Imam Al-Bukhari from Ibn Abi Aufa, it is explained that
the Prophet Muhammad # did not make a will because, as per the hadith of
Imam Al-Bukhari, he & did not leave any assets. The land he # owned was
dedicated to the cause of Allah d, while his # weapons and donkeys were
inherited, as mentioned by Imam al-Nawawi.'®! The four Sunni schools of
thought maintain that making a will is not obligatory for those with assets.
However, scholars have identified several situations and circumstances that

can influence the ruling on making a will:'¢?

* Obligatory (wdjib): The testator has a shar'i responsibility that
remains unfulfilled, such as outstanding zakat or an unperformed
obligation to perform Hajj and is concerned that their assets will be
depleted if not bequeathed. The same applies if they have debts or

borrowed items.

* Recommended (sunnah): The testator bequeaths their assets to needy
relatives who are not heirs under the fara id law. They also bequeath
their assets to the poor and for other charitable purposes.

* Permissible (mubah): The testator bequeaths their assets to close
friends or wealthy individuals without specific needs.

* Disliked (makrah): 'The testator is not financially capable and has
many heirs who require the assets.

* Prohibited (haram): The testator bequeaths their assets to a forbidden
path, such as actions prohibited by Islam.

The practice of the Companions illustrates that their intention in

bequeathing a portion of their assets is to draw closer to Allah 8. According
to a narration from Imam "Abd al-Razzaq, Anas r.a. said:
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“They (the companions) wrote in
their wills: In the name of Allah, the Most And let  those (executors and
Merciful and Compassionate. This is the will guardians) fear (injustice) as if t/:wy
of so-and-so, who testifies that there is no (tbe'm"cdws) Ledliia e e
God but Allah and that Mubammad is His Gatfiel i i i diis S 4

. them fear Allah and speak words of

servant and messenger. He also festifies that appropriate justice.”
the Day of Judgment will surely come, and
that Allah will raise people from their graves. | Surah al-Nisa':9
He bequeaths his remaining family members
to fear Allah and maintain their relationships with each other. They should obey
Allah and His Messenger if they are believers. He bequeaths to them as the Prophet
1brabim and Prophet Yaakub bequeathed to their descendants. Indeed, Allah has
chosen this religion (Islam) as your way of life, so do not die except in a state of

Islam.” 163

Since the time of the Companions, the consensus of the jurists is that
the ruling on writing a will is permissible (mubah), and there is no difference

of opinion among them regarding this matter.'**

The Pillars and Conditions of a Will

A will has its pillars and conditions:'*

* Testator (Mausi): The testator must be legally responsible, meaning
they are mature, sane, free, write the will of their own choice and the
owner of the assets being bequeathed.

* Beneficiary (Maugsai lahu): The beneficiary must be known and identified
(unless the will is for the public good), alive at the time of the testator’s
death, eligible to own assets and not among the heirs who will receive
a share of the estate according to most scholars (Hanafi, Maliki,
Shafi’i, and Hanbali). Beneficiaries may encompass adopted children,
the underprivileged, scholars, mosques, and educational institutions.

* Assets being bequeathed (Mausa bihi): The types of assets that can be
bequeathed are movable or immovable (as explained at the beginning
of this chapter) and has benefit according to the Shariah. These assets
belong to the testator (if already determined) or exist at the time of
the testator’s death (if not determined). According to most jurists,
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including the Shafi'i and Hanafi schools of thought, the testator is
not required to know the exact distribution ratio because the amount
of assets considered is the assets at the time of death.

e Offer and Acceptance (Sighah): The sighah, which involves the
offer (i7ab) and acceptance (gabil), is considered valid if made after
the testator’s death. It can occur explicitly (clearly) or implicitly
(figuratively) through speech, writing or gestures. One of the clear
expressions of an offer is “I bequeath this item to him to be his property
after my death.” The validity of the will (fuziam al-wasiyyah) only
takes effect after the testator’s death. As for the acceptance of the
bequeathed assets, they are not required to be received immediately
after the testator’s death.

In essence, a will only takes effect after the testator has passed on. The
will becomes valid if its conditions are fulfilled but cannot be followed during
the testator’s lifetime. The testator can also revoke the will during his or her

lifetime because a will is a non-binding contract (‘agd ghayr lazim)."*

Conditions for a Valid Will in Singapore

In Singapore, a will is considered legally
valid and can be filed in civil court after
the testator’s death if the following
conditions are met:

Note
Invalid inheritance documents

Individuals drafting wills are
encouraged to engage professional
e The will must be in written
form.'” ‘The name, Identity
Card (IC) number and date of
writing the will must be stated.
This requirement aligns with

will-writing services to mitigate
potential errors in the document.
Islamic ~ financial ~ planning
providers also need to understand
the legal details related to various

financial planning instruments

Islamic law, which encourages
writing wills while the testator
is still healthy and witnessed by
another individual.

and be aware of Islamic laws
related to inheritance and relevant
state laws to ensure the validity of
the documents.

¢ 'The testator must be at least 21 years old when writing the will.’®

¢ 'The testator must sign the final section of the will document.'¢’
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* 'The testator’s signature must be witnessed by at least two people, who
must also sign the will in front of the testator.”® While the Wills
Act does not specify the gender of witnesses, Muslim scholars have
provided insight. There is unanimous agreement among scholars that
witnessing a will can be fulfilled by either two men or one man and
two righteous Muslim women.'” This is based on the view that a
will (or witnessing any matter) should be witnessed by two just men
according to Qur’an in Surah a/~-Ma idah verse 106:
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Meaning: “O believers! When death approaches any of you, call upon two just
Muslim men to witness as you make a bequest.”

¢ 'The beneficiaries of the will and their spouses cannot be the two main
witnesses.'”?

* 'The executor or trustee (wasi) appointed by the testator must be at
least 21 years old, not bankrupt, and of sound mind."”® The heir can
also be the executor.

e 'The will can encompass the following matters, yet it remains valid

even in their absence. Some of the matters that can be included are:"

()  The portion of the bequeathed estate and the recipient’s name. In
Singapore, assets that cannot be distributed through a will include:

(i) CPF savings (Central Provident Fund) and (ii) jointly-owned
property.

(i) The appointment of a trusted guardian to care for children,
especially minors.'”

All conditions must be met before the will is accepted in court. For
example, the court ruled in the case of Cheo Yeoh & Assocs v AEL that
the will was invalid because it was signed by only one witness.'” Therefore,
testators are encouraged to seek the services of financial planning providers
based on Islamic principles, whether in writing wills (wasiaf), hibah or
nuzriah. It is also the responsibility of these service providers to understand
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the legal details related to various financial planning instruments while
understanding Islamic and existing state regulations to ensure the validity
of the documents later.

The Office of the Mufti has encountered several instances involving
wills, hibah (gifts), and nuzriah (bequests) that have been deemed invalid
due to various reasons, including discrepancies with both Islamic law and
state regulations. For instance, some individuals draft wills or gifts without
accounting for legal constraints set by the law regarding gifts that occur after

death.

Testators can also send information about their written wills to the Wills
Registry for documentation.'”” It is advisable to inform the executor about the
written will and its storage location to facilitate future distribution of assets.'”®

Estate Inheritance in the Administration of Muslim Law Act (AMLA)

For the local Muslim community, the inheritance of estates is
administered under AMLA. AMLA applies to all Muslims residing in
Singapore from 1 July 1968. Under AMLA, the Syariah Court is authorised
to issue a Certificate of Inheritance (Siji/ Warisan) based on the recognition of
heirs, thereby facilitating the estate distribution process according to Islamic
inheritance law (fari ‘id).

One provision of AMLA is the inheritance of property among non-
Muslim family members. Although they are excluded from inheriting a
share of the Muslim’s estate through the fari 'id method, based on the fatwa
decisions on 2 October 1992 and 14 February 2006, a Muslim can distribute

up to one-third of their estate through a written will to such family members.

Another frequently debated aspect concerning fara id revolves around
the disparity in inheritance shares between male and female heirs. As
per fari’id law, male heirs typically receive double the share allocated to
female heirs, regardless of their similar positions, such as being siblings.!”
Furthermore, a Muslim is allowed to write a will to determine the recipient
of their estate after death. However, if the will is for a family member who is
also a recipient under fara 'id law, the distribution through that will must be
approved by all eligible heirs. Should disagreements arise among heirs, the

estate must be distributed according to fara 'id.
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The principle of estate division based on fara'id will be applied to the
estate of Muslims unless all heirs agree to divide the estate in a different
manner.'® The reason is that the estate of Muslims can only be divided into
two, namely intestate estate and partly testate and partly intestate estate.

Regarding the identification of eligible heirs, the Syariah Court is the
judicial body that issues the Certificate of Inheritance. Muis plays a crucial
role empowered by AMLA, managing wakaf properties, overseeing Baitulmal
(a community fund that may become the recipient of an estate if there are
no eligible heirs according to fara’id), and offering guidance through fatwa
guidelines on inheritance matters. Instances occur where Baitulmal receives
a portion of the deceased’s estate due to the absence of eligible living family
members designated by fara'id. When disputes on estate distribution arise in
the family, there are situations where they will seek the opinion of the Fatwa
Committee or bring the case to court.

In providing solutions for issues on wills and inheritance, the Fatwa
Committee will refer to the opinions of reputable scholars in the Shafi’i
school of thought. They will also consider the opinions of scholars from
other schools of thought to preserve the interests of individuals and society,
which are increasingly complex today. The following are some fatwas on the
implementation of wills:

f Bequeathing One-Third of the Estate

Inheritance and Wills

a) Question:

What is the ruling on a will that exceeds one-third of the estate?

Answer:

In a event that a will exceeds one-third of the estate, it is subject to
the heirs’ agreement. Should there be no agreement, the will must
be reduced to the maximum limit of one-third of the estate, and the
remainder must be distributed to the heirs. This approval is only valid if
given by the heirs after the testator’s death.*®!

......................................................................................
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b) Question:
When does the right of inheritance begin?

Answer:

The right of inheritance begins after the certainty of the death of the
person who bequeathed the estate after all matters related to the estate
have been settled, namely:

First: Debts related to the estate, such as zakat and the like.
Second: Funeral expenses.
Third: Clearing the debts of the deceased.

Fourth: Wills that do not exceed one-third and are not designated for
heirs’®? become part of the estate that can be divided.
c) Question:

Do heirs have the right to claim the estate, and can the deceased impose
restrictions or delays on the sale of their property or impose other
conditions?

Answer:

Once all matters related to the estate are settled and it becomes part of
the inheritance, any restrictions and delays are deemed invalid. The estate
now belongs to the heirs. Therefore, they are entitled to claim their rights.

Fatwa Decision 25/3/1988183

Wills ® 91



f

Bequeathing One-Third for Endowment?84

Question:

Someone has written a will to allocate one-third of their estate for
the purpose of endowment. Is this will valid?

Answer:

The Fatwa Committee is of the opinion that the testator intended
to perpetually contribute to a charitable cause. The will is intended to ac-
quire a house or shop to generate continuous income. This will cannot be
changed and must be honoured. Therefore, the house or shop must be
purchased from the testator’s estate, establishing a lasting endowment as
per the testator’s wishes.

Fatwa Decision 22/3/1995

The two fatwas above identified a common and important
characteristic in the implementation of wills — the bequeathed amount before
the fara'id process. A Muslim has the liberty to bequeath up to one-third
of their property for charitable causes, following the settlement of funeral
expenses and debt repayment. The responsibility for executing this will falls
upon the family members and heirs. However, any portion exceeding this
one-third limit is deemed invalid unless unanimous agreement is reached
among all heirs. Otherwise, the will’s validity extends only to one-third of the
estate, and the remaining portion must adhere to the distribution stipulated

by fara'id. This view is based on the hadith of Prophet Muhammad &2:
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Meaning: “Sa ‘ad ibn Abi Waqqas asked the Prophet Muhammad B whether
he should bequeath all his property, to which the Prophet B replied “no.” Sa“ad then
asked if he should bequeath half of it, to which the Prophet & again replied “no.”
When Sa'ad asked if he should bequeath one-third, the Prophet B replied “Yes, one-
third.” And one-third is a lot. It is better to leave your children with wealth than
to leave them poor, having to beg from people.” (Hadith narrated by Al-Bukhari,
2742 and Muslim, 1628a)

According to the Hanafi school of thought, a will that exceeds one-
third of the estate is considered valid if the testator has no heirs. However,
the majority of jurists (fiugaha’) contend that exceeding the one-third limit
in a will is impermissible, as it could potentially infringe upon the rights of
Muslim heirs.'® The practices of notable Companions like Abu Bakr r.a. and
‘Ali r.a. demonstrate that they did not implement the one-third rule. Rather,
they distributed it at the rate of one-fifth. Umar r.a. distributed it at the rate of
one-fourth. According to Qatadah, the best will is at the rate of one-fifth; this
is also the view of figh scholars in Basrah. According to Imam al-Sha'bi, most
scholars have set the limit to one-fourth and one-fifth.'%

Based on the theory of Magasid al-Shariah, one of the main objectives
of establishing Islamic laws is to safeguard the overall well-being of humans.
Setting the limit of one-third in a will allows the heirs to receive a sufficient
amount of inheritance because they are the closest family members; fostering
a sense of fairness and maintaining harmonious relationships within the

family. Furthermore, it preserves the love and affection between parents and
children.'®’

In the same vein, the fara'id law maintains a balance (a/-fawazun).
The testator is not given absolute autonomy to transfer property to others
through a will or a Aibah during a critical health condition or at the time of
imminent death (mard al-mawt). Nevertheless, it is imperative to highlight
that the fard’id law does not preclude the testator from transferring their
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property. They retain the freedom to distribute their property to any recipient,
within the bounds of one-third of the estate, while the remaining two-thirds
are designated as the entitlement of heirs in accordance with fara 'id law. The
subsequent fatwas will discuss the intricacies of wills to heirs:

f Wills Made for Heirs

Gifting Inheritance Estate

Question:

Someone has requested a fatwa regarding their father-in-law’s
property. According to them, when their father-in-law was in a state of
terminal illness (<3 '254), he told his wife to take a piece of land that
exists at a certain location and gave the wife the right to sell it or otherwise.
The Fatwa Committee was asked to give their fatwa as to whether the wife
has the right to the land and whether the words spoken by the deceased
constitute a will or gift (hibah).

Answer:

The Fatwa Committee decided that if the deceased had linked the
ownership of the land to his death, such as the words “If | pass on,” then it
is a will. In such a situation, the will is invalid because the wife is one of the
heirs (under fara'id). A will to a (fara’id) heir is invalid based on the hadith:

<3 Lo Sé
Meaning: “And there is no will to an heir.”'¢®
However, if the deceased did not link the ownership of the property :

to his death, then it is considered a gift ( ?\fJ} ). In this situation, the gift is
also invalid because it was made in a state of illness that leads to death

(3 Lo5a).

The Fatwa Committee ruled that the land should be distributed to
the heirs according to the law of faraid. The wife is not entitled to the
entire garden unless all heirs agree that she may fully own it.

Fatwa Decision 11/3/1996
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f Wills Made for Heirs

Wills Made for Heirs

Question:

This pertains to the will made by the late Asiah binte Hussain. In the
will, the late Asiah appointed one of her daughters, Normah binte Ahmad
Refaie, as a trustee. Additionally, in the content of the will, the late Asiah
also directed her (the trustee, Normah) to sell her flat. The proceeds from
the sale of the flat shall be used to manage her funeral affairs, and the
remainder shall be distributed equally among heirs. The late Asiah left
behind a son and two daughters.

The questions posed by S. Ratnam & Associates to the Fatwa
Committee are as follows:

i. Is the will considered valid according to Islamic law?
ii. Isdistributing the estate according to the late Asiah’s will valid?

iii.  Will the trustee’s appointment in the late Asiah’s will be
considered valid?

iv.  Can the trustee proceed to the court to register herself as the
administrator as stated in the will and subsequently distribute
the estate according to what is stated in the Certificate of
Inheritance?

Answer:

After discussing and revewing the attachments, the Fatwa Committee
has ruled that the will of the deceased is invalid because it is intended for
the heirs. Making a will for heirs is invalid according to the Shariah based

on the instruction of Prophet Muhammad &5 :
s;))\’jégi/pj)ﬁ cf\fé—:;;(;;fyf ;149/ IR :);

Meaning: “Verily, Allah has given person who has rights his due, so no
bequest must be made to an heir” (Hadith narrated by Al-Tirmidhi, 2120)

The deceased'’s estate is considered an inheritance that must be
distributed to the heirs according to the law of faraid as stated in the
Certificate of Inheritance issued by the Syariah Court. Meanwhile, the :
appointment of one of the deceased’s children as a trustee, as stated in her
will, is considered valid. The trustee can take further action that is deemed :
appropriate to manage the estate.

Fatwa Decision 2/4/2002 ,-:
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In the early days of Islam, prior to the establishment of fari id, the
Qur’an commanded a Muslim to make a will of their wealth for their parents
and closest relatives. Allah 8 says in Surah al-Bagarah verse 180:
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Meaning: “Iz is prescribed that when death approaches any of you — if
they leave something of value — a will should be made in favour of parents and

immediate family with fairness. This is an obligation on those who are mindful of
Allah.”

zi\\

This ruling was later abolished with the revelation of verses that
established the fair distribution of inheritance amongst heirs.’*” Most scholars
view that a will made for heirs is invalid unless all the heirs approve.’ If the
heirs disagree, the will is thus deemed invalid. The agreement of the heirs must
be obtained after the testator’s death, and the heir who gives the agreement
must be eligible to do so. Prophet Muhammad &5 said:

ols Lo }’uwé;-g;;i}f&;\:\éi&\f)[

Meaning: “Verily, Allah has given person who has rights his due, so no bequest
must be made to an heir.” (Hadith narrated by Abu Dawud, 3565)

This injunction is rooted in the concern that a will to heirs might give
rise to envy and allegations of unfairness directed towards the testator. In this
scenario, an heir may receive from two avenues: one explicitly designated in
the will and the other through fara"id, while other heirs are solely entitled to
inherit through fara "id without any allocation specified in the will.?*!

Trustee

The 2002 fatwa above elaborated on supplementary characteristics of
a will that are equally important to ensure its effectiveness, adherence to its
principles, and the appointment of an executor (wasi). The element of trust
in the testator (musi) holds significance as it involves the testator’s reliability.
Someone who breaches a written will not only is sinful, but also has the
potential to cause harm upon the estate and its heirs.
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Among the tasks that the executor of a will must perform are managing
the burial of the deceased, applying for a certificate of confirmation of the
will (an order allowing the executor to begin the process of distributing the
estate) from the court, listing all the assets of the deceased, settling the debts of
the deceased including taxes, and distributing the estate to heirs according to
the will and fara "id law. If the deceased did not appoint a wasz, the court will
issue a Letter of Administration to an individual who submits an application
because they are considered the most eligible among the heirs according to
Islamic law.

f Wills Made for Unborn Heirs

Questions:

What stance does the Fatwa Committee adopt concerning a will
made for heirs who are yet to be born?

Answer:

Upon reviewing the attached will, particularly paragraph 14 of the
will, which mentions the word “heirs,” the Fatwa Committee opines that the
will made by the late Hj Yousof Bin Hadjee Mohd Noor is rendered invalid
as it was intended for the heirs. A will made for heirs is rendered invalid
according to the Shariah, which is based on Rasulullah’s & injuction:

S op Wb s 32 2 7 Ll B )

Meaning: “Verily, Allah has given person who has rights his due, so no
bequest must be made to an heir” (Hadith narrated by al-Tirmidhi, 2120)

The deceased’s estate is considered as an estate. A person who has
passed on, they no longer have the authority to dictate when and to whom
the inheritance should be, unless a valid will recognised by the Shariah is in
place, which includes:

1. Not for the heirs.
2. Not exceeding one-third.

The is because the matter of inheritance is determined by Allah, as
explained in Surah al-Nisa':

Meaning: “This is an obligation from Allah.” (Surah al-Nisa” 11)

......................................................................................
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A person who has passed on cannot make a will that can cause harm.
This is based on Allah’s command in Surah al-Nisa’:

P
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Meaning: “After the fulfilment of bequests and debts without harm (to
the heirs). This is a commandment from Allah; and Allah is All-Knowing, Most
Forbearing.” (Surah al-Nisa” 12)

And based on the athar of Ibn Abbas:

ERURE SRR
Meaning: “Causing harm in the matter of wills is from major sins.”

In this context, the executor handling the deceased’s estate is
obligated to distribute the estate to the heirs established as alive at the
time of the deceased’s passing, in accordance with the fara'id. This applies
irrespective of whether these heirs are presently living or have since passed
away. This can be implemented according to the al-munasakhat*? method
in the science of fara'id.

Fatwa Decision 22/1/2002

In general, most scholars have established that a will made for unborn
heirs is invalid. This is primarily because a will is intricately linked to ownership,
which cannot be enforced for individuals who are yet to come into existence.'
However, there is a discussion among scholars regarding a foetus. The scholars
agree that it is valid to bequeath to a foetus, but it is subject to the following
conditions:"*
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e The foetus must have existed in the mother’s womb when the will
was drafted. To ascertain the foetus’s presence, one can observe the
mother’s condition or rely on her statement. The birth date of the baby
is crucial to confirm its existence within the Islamic law’s stipulated
period—typically six months after the will’s drafting in the case of a
married mother.

e 'The foetus must be born alive, according to the opinions of the
Shafi’i, Maliki, and Hanbali schools of thought. In instances where
uncertainty persists regarding the baby’s birth status—alive or
deceased—consultation with a specialised medical professional is
imperative. If it is established that the baby was born deceased, the
bequeathed property must be distributed accordingly.

'The same condition is required under civil law, especially the Inheritance
(Family Provision) Act, which defines “son” and “daughter” as a male or female
child who is still in the womb (en ventre sa mere) at the time of writing the
will.?* Therefore, bequeathing to a foetus in the mother’s womb does not affect

the validity of the will.
Wills for Non-Muslims

One of the pieces of evidence that

Although h il is allowed,
confirms the absence of inheritance ougH U@ O IS 4ot

Lo . o scholars  have established that a
between individuals of different religions -, For non=Mustim fomiby

is the hadith of the Prophet # which |, .. 0 & have a purpose
means: A Muslim does not inherit from of committing sin, such as a will that
a non-Muslim, nor does a non-Muslim supports  something  prohibited in
inherit from a Muslim” (narrated by Al-  Ilam.”

Bukhairi, 6764). It should be clarified that
this prohibition only refers to inheritance

through faraid.

(Wahbah Al-Zuhayli, A-Figh al-
Islami wa Adillatubu, 10:7475)

As for inheritance through the written will, the ijzibdd of reputable
scholars allows for the implementation of a will involving non-Muslim
tamily members. For example, the fatwa decisions in 1992 and 2006 allowed
a Muslim to distribute one-third of his estate through a will to non-heir and
non-Muslim family members. The following are the relevant fatwas:
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Wills for Non-Muslims

Question:

Can a Muslim make a will where the beneficiary is a non-Muslim?

Answer:

The Fatwa Committee ruled that it is permissible for a Muslim to
write a will (to bequeath a portion of the estate) to a non-Muslim as long
as it does not exceed one-third of his estate.

Fatwa Decision 2/10/19921%¢

Wills for Non-Heirs and Non-Muslims

The Fatwa Committee agrees that an estate can be bequeathed to
non-heirs and non-Muslims.

Fatwa Decision 14/2/2006

Both fatwa decisions establish that bequeathing property to non-
Muslims is considered valid. This opinion is aligned with the opinions of
scholars from the Shafi'i, Hanafi, Maliki, and Hanbali schools of thought.'”’
Allah 85 says in Surah a/-Mumtapanah verse 8:
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Meaning: “Allah does not forbid you from dealing kindly and fairly with
those who have neither fought nor driven you out of your homes. Surely Allah loves
those who are fair.”
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This verse highlights an important principle regarding the relationship
between Muslims and non-Muslims. It is clear that doing good and
maintaining relationships with non-Muslims is not prohibited,'® especially if
they are family members. Differences in faith and religious beliefs should not
harm the kinship between family members. Allah 3k says in Surah Lugmain
verse 15:
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Meaning: “But if they pressure you to associate with Me what you have no
knowledge of, do not obey them. Still keep their company in this world courteously,
and follow the way of those who turn to Me (in devotion). Then to Me you will “all”
return, and then I will inform you of what you used to do.”

While permitted, scholars stipulate that a will directed towards non-
Muslim family members must not serve the purpose of encouraging sin, such
as endorsing actions prohibited in Islam."” It is recommended to bequeath
wealth to those in need among the closest relatives if they are not entitled to
inherit the estate. This is because the most virtuous charity is wealth given to
the closest relatives.”” The Prophet &3 said:

o
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Meaning: “Of a dinar (unit of wealth) you spend as a contribution in
Allah’s path, or to set free a slave, or as charity (sadagab) to a needy, or to support

your family, the one spent in support of your family produces the greatest reward.”
(Hadith narrated by Muslim, 995)

'The Prophet #3 also explained:
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Meaning: “Giving charity to a poor person is counted as charity (sadagah).
And giving charity to a relative count as two virtues: a charity and maintaining ties

of kinship.” (Hadith narrated by A/-Nasa’i, 2582)
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Mandatory Will (Wasiyyah Wajibah)

Drafting and implementing a
willis regarded as a matter of personal
choice. Hence, in the perspective
of most jurists, there is not a will
that is obligatory to be taken from
the deceased’s estate. Nevertheless,
early jurists and authorities in figh
and hadith, including Sa'id bin
al-Musayyib, Imam Ahmad bin
Hanbal, al-Hasan al-Basri,
Dawuad bin ‘Ali al-Zahiri, Ishaq
bin Rahawayh, Ibn Jarir, and Ibn
Hazm, hold the opinion that making
a will for closest relatives who do not

Note
Wasiyyah Wajibah

A child whose mother or father passed on
before the grandparent or whose mother
and father passed on at the same time as
the grandparent is entitled to receive a
compulsory portion from the grandparent s
estate. This entitlement is derived from the
deceased parents inheritance share and is
capped at a rate not exceeding one-third
if the parent’s share is at or below one-
third. The distribution should align with
this specific rate if the parent’s share falls
within or below this threshold.

inherit through fara’id is obligatory.
They derive this view from the verse
in Surah al-Baqarah (verse 180) which means: “I# is prescribed for you, when
death approaches any of you, if he leaves wealth, that he makes a will for parents and
next of kin, according to reasonable manners. (This is) a duty upon the righteous.”"!

Therefore, they believe that verse 180 of Surah a/-Bagarah is related
to the matter of will to parents and relatives, which is never invalidated
even though there is fara’'id law. Furthermore, they argue that the verse
implies an obligation to create wills for family members not included
in the inheritance entitlement, as the regulations of inheritance under
fard'id have already been established.?”* Based on this understanding, a
small group of jurists combined the understanding of this Quranic verse
with the verse on inheritance, leading to the concept of compulsory will
designated for the closest family members who are prevented from receiving

a share of the estate.?®
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Hence, two perspectives emerge
on this matter. The primary stance, held
by most scholars, is that the allocation i o OF don IS e 23"
of the estate to the closest relatives not
included as heirs is encouraged but

not mandatory. Conversely, a minority = \wWhich means: Dnd it is obligatory
opinion, championed by scholars like upon every Muslim to make a will to
Ibn Hazm, asserts that under specific  speir relatives and  family members who
circumstances—such  as  providing | db not inkerit...”

Ibn Hazm mentions:
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wealth to closest family members

excluded from inheriting due to various = Ibn Hazm, A-Mupalla, 8:353.

reasons, such as differing religious

beliefs—a will becomes obligatory.?** Therefore, in some Islamic countries,
the court has the right to direct the implementation of wasiyyah wajibah if a
Muslim does not write a will for such family members.

The discussion of scholars who allow wasiyyah wajibah usually focuses on
the scenario of a grandfather’s estate distribution for his orphaned grandchild
(as depicted in the following diagram). Here, the grandchild’s father has
passed away before the grandfather, rendering the deceased father ineligible
to inherit his own father’s estate (i.e., the grandfather of the grandchild).
Furthermore, this loss has a substantial impact on the child’s welfare and life.
If the grandchild’s father were alive, he would inherit the grandfather’s estate,
providing the grandchild with a share through inheritance.

lllustration of Mandatory Will

Roslan
(son)
J
Ahmad Asmah
(grandfather) (daughter) )
| Salim (son) Hashim
| (deceased) (grandson)
~ J
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This diagram illustrates the example given earlier. When “Salim” passed
away before his father “Ahmad”, following the method of wasiyyah wajibah,
Salim’s son, “Hashim”, became a recipient under wasiyyah wajibah. The reason
is that “Hashim”will not receive his grandfather’s estate due to the “obstruction”
of his uncle “Roslan” and aunt “Asmah” according to fari id. Therefore, the
grandfather should plan his finances for his grandson “Hashim” by writing a
will. Through wasiyyah wajibah practised in several Islamic countries such as
Egypt, the grandchild will receive a certain share of the grandfather’s estate
even if he does not write such a will.

Besides Egypt, there are several countries that accept the concept of
wasiyyah waijibak; which include, Syria, Morocco, Tunisia, Jordan, Malaysia and
Indonesia.” However, there are differences in the details of the application of
the concept within these countries.

In 1946, Egypt implemented Act 76 concerning wasiyyah wajibah
within its inheritance laws.**® Under the Act, wasiyyah wajibah only applies
to the first generation of female descendants who passed away first. The same
applies to male descendants who passed away before their children. However,
the law does not limit wasiyyah wajibah only to the first generation of male

descendants.?”

Syria and Morocco have also enacted comparable laws but have restricted
them to the son or grandson of a deceased son, excluding descendants of a
deceased daughter.?® After some time, the law in Syria was amended and
stipulated that wasiyyah wdjibah is only for the first generation of male or
temale descendants who passed away. At present, Morocco follows the law
of Egypt?” Other Islamic countries, such as Tunisia and Malaysia, have
provisions related to wasiyyah wajibah. Jordan only allows male children or
grandsons of deceased male children to benefit from wasiyyah wajibah.**°

In Indonesia, the principle of representation in Article 185 of the
Compilation of Islamic Law 1991 (KHI) enables orphaned grandchildren to
inherit their grandparents’ estate.?!! Notably, in several documented cases, the
court even extends the meaning of “substitute heir” in Article 185 to include
siblings’ children even though it is not specifically stated in the provision.?'?
Interestingly, Article 209 of the KHI uses the concept of wasiyyah wajibah
to allow adopted children or parents to receive a portion of the estate of a
deceased adopted child, parent, or guardian.?* One living party will receive the
estate through wasiyyah wajibah at a rate not exceeding one-third.
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In Indonesia, adoption is a prevalent practice where an adopted child
is regarded as a part of the adoptive parents’ family based on customary law.
Despite maintaining a biological connection with their birth parents, the child’s
legal ties to them are severed according to the country’s laws. To reconcile
societal customs with Islamic perspectives on adoption, scholars in Indonesia
are exploring the application of the wasiyyah waijibah system to safeguard the
rights and well-being of adopted children.?"*

The practice of wasiyyah wajibab is also practised in Malaysia. Through
a fatwa decision from the Department of Islamic Development Malaysia
(JAKIM), there are several conditions, as follows:?!®

* Grandchildren, great-grandchildren, and so on, regardless of gender,
from the descendants of sons and daughters are eligible to receive a
share under wasiyyah wajibah. The distribution of wasiyyah wajibah
to eligible grandchildren will follow the principle of fara'id, where a
male receives two shares, and a female receives one share.

* Both parents of the grandchild have passed away before the
grandfather or grandmother. Or the grandchild’s mother or father
passed away at the same time or different incidents as the grandfather
or grandmother.

* 'The grandchild is not an heir to the grandfather’s estate. If they are
among the heirs, they are not eligible to receive the wasiyyah waijibah
even though the original share they inherited is smaller than the
wasiyyah wajibah rate.

e If the grandchild follows a different religion from the mother or
father, or if the grandchild is involved in the murder of their mother
or father, they are not entitled to receive their share of the wasiyyah
wajibah from the grandfather’s estate.

* Suppose the grandfather or grandmother has given property to the
grandchild through a gift (bibah), endowment (wakaf), will, or other
means, a portion that should be received by a son or daughter as if they
were still alive. In that situation, the grandchild is no longer entitled
to receive the wasiyyah wajibah after the death of the grandfather
or grandmother. However, if the given portion is less than what
the grandchild should inherit from the deceased parent’s share, the
remainder must be completed through the wasiyyah wajibah.

Wills ® 105



e 'The child will take a share of the father’s or mother’s estate who died
first before the grandfather or grandmother. The rate should not
exceed one-third. If the share reaches one-third or less than one-
third, then the distribution should be made at that rate. If it exceeds
one-third, it should be reduced to one-third unless other heirs agree.

* ‘The distribution of wasiyyah wajibah can be carried out after the
funeral arrangements have been made, the optional will (will written
voluntarily by the deceased) has been fulfilled, and all debts have been
paid.

In Singapore, wasiyyah waijibah is still not practised, but the law does
not prohibit a citizen from bequeathing property to grandchildren or family
members who are considered in need. In 2008, the Fatwa Committee made
a ruling stating that the application of the concept of wasiyyah waijibah is
unsuitable for cases involving children born out of wedlock. This is because
these children cannot be listed as legitimate heirs to receive inheritance
through wasiyyah waijibah.*'® However, the potential of wasiyyah wajibah as
an additional estate distribution instrument within the Singaporean Muslim
community cannot be overlooked. Presently, there is no fatwa or legal provision
permitting its use. This approach is anticipated to aid family members who
would otherwise not inherit.

Adopted children, offspring born out of wedlock, and family members
tollowing different religions possess rights that can potentially be safeguarded
through wasiyyah waijibah, even if they are orphans or ineligible for fara"id >
'This provides another option for adoptive parents or guardians who are elderly,
thus potentially maintaining relationships with family members of difterent
religions.

The absence of fatwas and legal provisions regarding wasiyyah wajibah
in Singapore does not mean their interests cannot be protected. At present,
the community can use other instruments to protect their interests. For
example, the Muslim community can distribute inheritance by writing a
will based on Section 111 AMLA. The public can also consider using other
planning instruments such as CPF nomination, insurance nomination, and
joint ownership contracts. Therefore, the effectiveness of existing tools must
continue to be studied, especially their ability to protect the interests of family
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members who do not inherit property through fari 'id. Community members
must pay attention to family members and those in need. Their economy and
welfare need to be strengthened so that they do not become a weak generation.
Surah a/-Nisa’ verse 9 states:

°
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Meaning: “Let the guardians be as concerned (for the orphans) as they would
if they were to (die and) leave (their own) helpless children behind. So let them be
mindful of Allah and speak equitably.”

f Conditional Will

Conditional Will for Non-Heir Grandchild

Question:

A person has made a will for his granddaughter to receive the same share as
his daughter from his estate. This share will be given to the granddaughter
only when she gets married. His house cannot be sold until one of his
named children reaches age 21 unless there is a conflict or difficulty in
Islamic Shariah or civil law, in which case the Trustee is given the right to
do what is deemed good to sell it. The Fatwa Committee was asked to give
an opinion on whether this will is valid according to the Shariah.

Answer:

The Fatwa Committee is of the opinion that the will made by the deceased
to give a portion of his estate to his named granddaughter is valid because
the granddaughter is not an heir, and what is bequeathed to her is not more
than one-third of the estate. The conditions set by the deceased, namely :
the delivery of the granddaughter’s share to be carried out during her
marriage contract and the condition that the house cannot be sold until his :
named child reaches age 21, are invalid. This is because these conditions
prevent the heirs from possessing what has become their property without
any reasons recognised by the Shariah.

Fatwa Decision 6/1/1997%8
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f

Conditional Will (Taklik)
Question:

The question concerns a will made by someone and his wife at a
certain time. If something undesirable happens during their pilgrimage to
Mecca for a specified period, the grant to their home will be given to their
adopted daughter. The person who made the will passed away after the
specified period. Is the will still valid, and does the house belong to their
adopted daughter?

Answer:

The Fatwa Committee deems that the will has ended because it was
made with a taklik.?*” The will was tied to the occurrence of something
undesirable during the pilgrimage within the specified period. The person
who made the will had set several conditions and time limits (taklik) for his
will to take effect and be considered valid. The conditions and time limit he
stated have already ended without the occurrence of those conditions, so
his will is ineffective and no longer valid.

Fatwa Decision 17/4/1997 :

A conditional will entails specific conditions set by the testator. The two
fatwas clarified that valid conditions in a will must align with the Shariah
regarding property, purpose, and execution. Additionally, the will should bring
benefit to both the recipient and the testator, as well as anyone involved, as it
becomes binding on the recipient. However, acceptance or rejection of the will
and its conditions rests entirely on the recipient.?

In Islam, wills have the purpose of zabarru‘ (donation) at the end of a

Muslim’s life. Allah d& says in Surah Al ‘Imran verse 92:

Which means: “You will never achieve righteousness until you donate some
of what you cherish. And whatever you give is certainly well known to Allah.”
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Wills also aim to draw closer to Allah #& so that goodness increases and
becomes a continuous charity (when directed for public benefit). Bequeathing
a portion of one’s wealth to a specific organisation or individual means the
deceased has performed a good deed, especially if given to those in great need.
When a Muslim makes a will of their property, they are considered to have
provided assistance to the recipient.?*!

On the other hand, imposing conditions can delay the distribution of
the estate, for example, setting a specific period for distribution. This delay
indirectly hinders or slows down the distribution of the inheritance, which
contradicts the Shariah objective of safeguarding the welfare of the heirs, as
shared in the fatwa decision.

Conditional will is one of the four types of wills. The other three types of

will are absolute, general, and specific.??? The details are as follows:

(i) Absolute will: An absolute will is free or not bound by any specific
conditions on the bequeathed property. According to the Shafi’i

and Hanbali schools of thought, an absolute will is valid forever.
(ii) General will: A general will is in a general form, for example, a
will to the residents of a village or town and includes everyone

regardless of whether they are Muslim or not.

(iii) Specificwill: A specific will refers to a will designated for a particular
person, such as a will directed to a specific family member.

Revocation of Wills According to Figh and Its Legal Implications

For certain reasons, a will can be cancelled. Some circumstances involving
revocation are listed below:

(i) Revocation of will

Drafting a will is the inherent right of the testator, allowing them to
create it at their discretion and divide the estate according to Shariah principles.
However, a will is regarded as a voluntary act. As an exceptional contract, its
execution is not final as long as the testator is alive. Hence, revoking a will
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can be openly declared. For instance, the testator might verbalize, “I revoke my
will,” “I cancel my will,” “This property is for my heirs or as an inheritance,” and
similar expressions.??

Under Section 15 of the Wills Act, revocation of a will can be done
by writing a valid new will along with a written statement of intention to
revoke the original will and implemented in accordance with the provisions
of the law. The testator can also destroy the will document with the intention
of revoking it.?**

(v)  The recipient passes on before the testator

All four Sunni schools of thought agree that a will is revoked if the
recipient dies before the testator. This is because a will can only take effect after
the testator’s death and the will recipient is alive to receive their share.??

In Singapore, where a will also functions as a document appointing an

226 it is considered valid. It

executor (in addition to the distribution of assets),
can be filed in court even if the recipient has passed away. However, in the
context of Muslims, the recipient’s share is revoked and will become part of

the inheritance that needs to be distributed according to fara id >’
(ii)  The testator loses mental capacity (in the Hanafi school of thought)

Most scholars view that a will is not revoked even if the testator becomes
insane until death. This is because the testator was in a sane state when writing
the will. They only lost their sanity after writing it, so their will is unaffected.??®
'This opinion is consistent with civil law practice in Singapore, where the
testator’s mental capacity is considered at the time of writing the will and
not afterwards.””” However, the Hanafi school of thought holds on to the
opinion that a will is revoked in such circumstances, irrespective of whether
the condition persists until the testator’s passing.°
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Conclusion

'The fatwas outlined in this chapter delve into crucial aspects concerning
the fundamental laws of drafting a will. These decisions also reflect an
alignment with the hadith of Prophet Muhammad &2, which provide guidance
for a Muslim when he writes a will. These fatwas stand as a comprehensive
guide for the Singaporean Muslim community in the process of drafting wills.

Fatwas concerning wills serve to safeguard the testator’s welfare by
stressing the importance of officially documenting all wills. This requirement
indirectly reaffirms that oral wills lack validity as they require substantiation.
'This is also in line with the Shariah objective.

Consequently, adhering to the testator’s wishes posthumously ensures
seamless estate distribution without sparking disputes among heirs. Preserving
the welfare of heirs, the process includes continuous oversight of will writing,
limiting to one-third, and eliminating constraints or delays. The rights of
non-Muslim heirs and family members who are not listed among heirs under
fara’id are also protected through the one-third provision as stipulated.

'The research findings of the fatwas show that not only wealthy individuals
can write and execute a will, but all Muslims are encouraged to do so.
The testator can appoint a wasi to carry out the will, such as paying off debts
and doing charitable work.

This chapter has delved into numerous facets of wills, beginning with
their historical context and positioning within AMLA and civil law. It then
outlined the procedures in managing inheritance matters. Moreover, it shed
light on the complexities surrounding wasiyyah wajibah, oftering a groundwork
for further studies. These discussions aim to encourage the Singaporean
Muslim community to regard will-writing as an additional instrument for
estate distribution.
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Which means: “The example of those who spend their wealth in the cause of
Allah is that of a grain that sprouts into seven ears, each bearing one hundred grains.
And Allah multiplies (the reward even more) to whoever He wills. For Allah is All-
Bountiful, All-Knowing.” (Surah a/-Bagarah: 261)

Historical Development of Wakaf in Singapore

Wakaf (Wagf) is an institution that has been present in the Singaporean
Muslim community for a long time, even before independence. Wakaf is a
valuable legacy asset that embodies the spirit of progress for Singapore and
its people. Beyond its symbolic value, it perpetually generates rewards and
goodwill for the wagif, ensuring a lasting impact that extends even beyond
their lifetime.

The presence of wakaf land has been documented since the arrival of
Muslim traders in this region and their subsequent migration to Singapore
during the 19th and 20th centuries. The first recorded wakaf in Singapore
was the Omar Kampung Melaka Mosque Wakaf, founded in 1820 by Syed
Omar Ali Aljunied, an Indonesian trader from Yemen. In 1826 and 1827,
Indian traders and money changers constructed wakaf properties under
the name of Wakaf Jamae, including the Jamae Mosque and the Al-Abrar
Mosque. Another Muslim trader, Ahna Ally Mohammad Kassim, established
the Kassim Wakaf, which comprised the Kassim Mosque and a parcel of land
at Changi Road.”!

Singapore’s strategic location made it a famous trading hub in the
Nusantara region, providing golden opportunities for its residents to conduct
business. This stimulated local economic growth and produced many wealthy
and influential traders who owned a lot of property. In addition to traders from
the Middle East and India, residents of the islands in the Nusantara often
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visited Singapore for business. One known and still operating wakaf is the

wakaf of two Bugis women entrepreneurs, Raja Siti Kraeng Chanda Pulih and
Hajjah Daeng Tahira Daeng Tadaleh.

At that time, most wakaf consisted of immovable wakaf properties
(‘agarat), such as land, mosques, madrasahs, business premises and commercial
properties. Wakaf mangilit, or movable assets, such as vehicles, books,
clothing and equipment, were also established. This is in line with religious
provisions that allow for various types of wakaf, such as cash wakaf, Wakaf
Ilmu, (knowledge endowments), and medical wakaf, supplementing the
traditional immovable wakaf. A historical review illustrates wakaf’s pivotal role
in fostering and supporting local Islamic educational centres. This instrument
serves to ensure the sustainability and continual advancement of religious and
scholarly institutions.

Initially, wakaf was established through the construction of mosques,
which were then designated as wakaf. Subsequently, the waigifwould purchase
commercial properties to be rented out. Proceeds from the rental would be
channelled towards financing the mosque’s religious activities, maintenance,
upkeep and other expenses. This approach set a precedent, becoming a blueprint
for socio-religious enterprises dating back to the early 1800s.%*?

In 1966, wakaf properties were affected by the Land Acquisition Act and
urban renewal plans. Although the authorities provided cash compensation,
Muis faced difficulties replacing it with assets of equivalent value. As a result, the
compensation became the sole asset of the wakaf. Another predicament arose
from residual capital that could not be invested due to insufficient amounts to
yield substantial returns for beneficiaries. This circumstance posed a detriment
as each wakaf had to bear its associated costs, such as audit expenses, for as
long as it remained in existence.

'The solution was the establishment of a low-risk investment structure
that could guarantee the necessary income. This resulted in the creation of
an investment structure resembling a Real Estate Investment Trust (REIT)
tailored specifically for wakaf properties. Under this structure, all cash wakaf
from various wakaf properties are combined into one fund. The fund is
sufficient to purchase one or several other high-value properties. The decision
to establish this combined fund was difficult as it required lengthy discussions
and guidance from the Fatwa Committee members, especially regarding the
legal aspects of asset transfer through methods such as istibdal.
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Post-AMLA

After the establishment of Muis and the introduction of the AMLA
administration in 1968, all wakaf properties were required to be registered under
Muis under Section 64 of AMLA.?** Muis assumed the role of administrator
and trustee of wakaf properties in Singapore, with this role being undertaken
by the Community Funds Administration Strategic Unit. This management
approach has resulted in a systematic and comprehensive planning system at
the national level, based on complete and easily accessible data, such as wakaf
properties, income, expenses and payment information.**

During the early management of wakaf properties, Muis faced many
challenges, including properties that were outdated and did not meet safety
standards. One of the reasons was the lack of funds for a particular wakaf
property, which was insufficient to cover maintenance costs. Consequently, if
these properties could not be rented, no income was generated, impeding the
distribution of proceeds to the intended wakaf recipients as per the wdigif’s
wishes. This aftected the value of the property, making it unable to compete in
the market, despite being situated in favourable locations, as was the case with
Wakaf Jabbar at Duku Road, Wakat Kassim at Changi Road and Wakat Abdul
Hamid at Gentle Road. Wakaf properties should not be left to deteriorate
with age. If left unattended, there is a high possibility that the authorities will
take over the property for development purposes. At the same time, the cost of
restoring such properties is also quite high.** In this regard, Muis realises that
the expertise to manage wakaf properties must be enhanced. Renewal efforts
must be implemented in phases to effectively address these challenges.

In 1985, Muis formed the Jawatankuasa Pembangunan Wakaf (Wakaf
Development Committee), comprising professionals from diverse disciplines
like architecture, design, and business. The main financial source was the
baitulmal. No external financing sources were used, such as taking loan
from banks. After the property’s development, a portion of the income was
channelled back to the daitulmal. This approach significantly bolstered wakaf
property management, fostering substantial progress within a relatively short
span.

Following the establishment of the committee, the wakaf at Changi

Road, which originally consisted of a small mosque and several dilapidated
shophouses, was rebuilt in 1991, resulting in a larger mosque (Masjid Kassim),
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along with commercial premises (Wisma Indah) and 20 two-storey maisonette
units (formerly known as Telok Indah and now named East Bay Gardens at
Lorong G Telok Kurau). The wakaf at Gentle Road was temporarily converted
into a park to give Muis time to plan.** Muis then collaborated with Warees
Investments in a joint venture to develop the land after the temporary structures
were demolished.

In principle, wakaf properties are intended to be perpetual and cannot
be sold or transferred. However, considering the needs and benefits of the
community and ensuring the sustainability of a wakaf asset, there are situations
where the transfer of properties is necessary. Scholars have deliberated on this
matter, permitting asset transfers under specific circumstances.

For instance, a wakaf property might be situated in a less strategic area,
experiencing a decline in its annual income. In such cases, the wakaf manager
evaluates multiple factors. If deemed necessary, a transfer is facilitated to ensure
the asset continues generating adequate income for its recipients. Through this
process, the wakaf asset can be saved. Presently, numerous wakaf assets remain
capable of generating ample income, upholding the wagif’s intended returns
for the recipients.

f Fatwa - Selling Wakaf Property / Land

Question:

Is it permissible to sell wakaf property and use the proceeds to (i)
develop other wakaf properties and (ii) construct buildings for the benefit
of the Islamic community, such as madrasahs, Islamic centres and similar
institutions?

Answer:

If a wakaf property must be sold for unavoidable reasons, it is
permissible, but its proceeds must be replaced according to its type.
Otherwise, it can be utilised for another type of wakaf. Utilising the
proceeds from a general wakaf to build welfare homes, a madrasah, or a
mosque for the general Islamic community is permissible. Nonetheless, if
the wakaf’s proceeds were initially designated by the endower for a specific
purpose, then the proceeds must be utilised for the intended purpose.

Fatwa Decision 20/3/1997

......................................................................................
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This fatwa serves as crucial guidance, offering a pathway to safeguard
wakaf assets and navigate potential challenges. In such scenarios, Muis engages
investment experts, legal firms, real estate advisors, and financial institutions to
secure the most appropriate assets, while developing a structure that allows joint
ownership. Through these consultations and negotiations, coupled with the
sale of 27 wakaf properties, a six-storey commercial building at 11 Beach Road
was successfully purchased in 2001. In addition, Muis introduced the first-of-
its-kind investment structure in Singapore called Sukuk Musyarakah.?*” This
sukuk is a bond that helps finance the purchase of the Beach Road property.

'The Fatwa Decision also outlined three main issues, namely how to
channel cash wakaf into Shariah-compliant investment instruments, allowing
for the consolidation and transfer of low-performing wakaf properties to
higher-value assets, and promoting the success of a wakaf asset to generate
higher income for the recipients.

In 2001, Muis also established a subsidiary called Warees Investments,
which carries out mosque development and manages the commercial aspects
of wakaf properties, including maintenance and leasing. As Warees operates as
a company, it can generate its income through project management services.
'The proceeds can be used to finance future wakaf development. Warees is also
responsible for identifying wakaf properties that require repairs and developing
appropriate plans.

With expertise in commerce, the company has successfully redeveloped
wakafassets at Gentle Road. The asset was transformed from a temporary park to
a three-storey terrace house in 2015. Initially devoid of any income generation,
this asset now yields an annual income of up to $180,000. Subsequently, these
earnings are directed towards supporting the Abdul Hamid Kampung Pasiran
mosque.>®

Wakaf in Islam

According to figh, wakaf means to withhold ownership of a property
from a specific individual and manage the benefits of that property for the
party to whom it has been endowed (mawgif ‘alayh).*’ The fundamental
principle is that any wakaf property must not diminish in value after a single
use. Its existence must be permanent, and its benefits attainable. While the
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property itself cannot be sold, purchased, or inherited, the generated proceeds
can be allocated in accordance with the wishes of the wdagif; the individual
establishing the wakaf.**

The practice of wakaf serves as a means of zagarrub, a way to draw closer
to Allah 8. Among the evidence that serves as the basis for promoting wakaf
are:

32 p
A

Which means: “You will never achieve righteousness until you donate some
of what you cherish. And whatever you give is certainly well known to Allah.”
(Surah A% ‘Imran: 92)
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Which means: “They will never be denied the reward for any good they
have done. And Allah has (perfect) knowledge of those mindful (of Him).”
(Surah A7 ‘Imran: 115)

'The verses above elucidate that one of the hallmarks of the pious is their
dedication to engaging in various acts of virtue, including the act of endowing
their wealth. Upon hearing the verse, a companion by the name of Abu
Talhah r.a. expeditiously endowed his cherished garden, Bayraha’. The account

is narrated as follows:

Which means: “Sayyidina Anas reported that when this wverse was
revealed: “You will not attain righteousness until you spend of that which you love,’
Abi Talpah said 1 saw that our Lord demands from our wealth. So, I make
you a witness, O Messenger of Allah, that my land known as Bayraha’, I give it
for the sake of Allah.” After that, the Prophet 2 said ‘Give it to your relatives.’
So, he gave it to Hasan ibn Thabit and Ubayy ibn Ka'b.” (Hadith narrated by
Muslim, 998b).
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The land in Khaibar that Sayyidina Umar al-Khattab r.a. endowed was
the first wakaf in the history of Islam. Ibn Hajar narrated a hadith related
to this endowment: I6n Umar reported that Umar r.a. acquired a piece of land
in Khaibar and said “O Messenger of Allah 3, I have acquired a piece of land in
Khaibar, which is the most valuable property I have. What do you command me
to do with it?” The Prophet B replied “If you wish, you may endow it and give it
in charity.” Sayyidina Umar r.a. donated the land as a wakaf, which could not be
sold, gifted or inberited to provide benefit for the poor, relatives, slaves, travellers
and guests. It was not considered a transgression for anyone who looked after it to
consume its yield in moderation and fo feed others without making it their personal

property. (Hadith narrated by Al-Bukhari, 2737).

The difference is that the wakaf of Sayyidina Umar r.a. was intended
tor the public’s use and benefit, not just for relatives. From this, Muslims can
conclude that the Companions, since the early days of Islam, were familiar
with the concept of wakaf. The following hadith of the Prophet & guided all

of their actions:
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Which means: “When a person dies, all their deeds come to an end except
for three things: continuous acts of charity, knowledge that brings benefit, and
a righteous child who offers prayers on their behalf.” (Hadith narrated by
Muslim, 1631)

According to some scholars, sadagah jariyah refers to a wakaf in which
the reward continues to benefit the wagif as long as the endowed property
remains intact and continues to be utilised.?*' Based on this, wakaf has two
objectives: a catalyst for community development and an ongoing sadagah

Jjariyah for the wagif.

By instituting wakaf, a Muslim can draw closer to Allah & while earning
rewards by directing their surplus wealth towards His cause. Wakaf enables a
Muslim to manifest their servitude to Allah #& through righteous deeds. It is
also regarded as a person’s contribution to the welfare of the Muslim community
at large or meeting the needs of specific groups like the poor, orphans, and
travelers in need (i6nu sabil). In essence, it plays a role in enhancing the welfare
of the country and society as a whole.
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Pillars and Conditions of Wakaf

Wakaf has four pillars and main conditions that must be fulfilled:**

(i)  The person who endows the property (wagif): Every wagif must
be free, mature, sane, eligible to give charity (abliyyah al-tabarru)
and intend to release their property voluntarily. Individuals failing
to meet these criteria, such as those facing bankruptcy, are unable

to validly endow their property.

(ii) The endowed property (mawgif): The endowed property must be
halal, beneficial, the absolute property of the wagif,and its existence
must be evident. Additionally, the nature of the endowed property
must be permanent (#a '4id) to ensure continual benefit (dawam).
A foundational standpoint upheld by the majority of scholars.?*®
In simpler terms, the endowed property ought to be durable and
provide ongoing benefits to the recipients. Hence, neither the waigif
nor the wakaf beneficiaries can reclaim ownership as it is meant
to remain a perpetual endowment for the community’s welfare.***
However, this differs from the view of Imam Abu Hanifah, who
allows the wdgif to reclaim the endowed property.** Yet, other
Hanafi scholars, such as Abua Yusuf, oppose this viewpoint.* At
the same time, Imam Abu Hanifah believes that wakaf for mosques
and cemetery land (in which a deceased person has been buried) is
a perpetual endowment and cannot be reclaimed.?"

(iii) 'The recipient of the wakaf (mawgqif alayh): The recipient of the
wakaf must exist, be alive and capable of receiving (imkan tamlik)
at the time the wakaf is made. Hence, a wakaf designated for
an unborn child or a minor is deemed invalid unless the wagif
already has a child (if the wakaf is intended for a family member).
The purpose of the wakaf must also not be something that
is prohibited by Allah #6 and and should not obstruct or deny
rightful inheritance to the heirs.

(iv) 'The wakaf contract (sighah al-wagqf): As per Islamic law, a valid
wakaf contract takes immediate effect through words or similar
communicative methods, including gestures that convey clear
intent. Examples of clear wakaf declarations (sighah sarip) are
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“I endow this house for the benefit of the poor,”“It is endowed for them,”
and “I donate this house to them.” In Islamic jurisprudence, a clear
declaration holds weight and can be accepted without ambiguity.
Sometimes, the wakaf declaration may be unclear (kindyah)
because the wdigif may have used words with multiple meanings
or figurative language, whether in writing or gestures. In such
instances, an examination of the underlying intention is crucial,
and supplementary evidence must substantiate the establishment

of the wakaf.

Regardless of form, the wakaf declaration must meet the following
conditions:

1. Clear expression during speech or gesture that indicates the
wagqif's intention to establish a wakaf based on their will.

2. 'The wakaf contract has no time limit because wakaf is permanent
(¢a°bid) and not subject to time constraints.

3. 'The contract is not tied to any additional conditions on the
property. For example, a wakaf property will be inherited by the
wagif s children after their death or the wakaf is intended for the
wagif s descendants even though they do not have any.

4. 'The contractlacks any indication of the wagif s or their descendants’
intention to reclaim the wakaf property. Nonetheless, scholars
continue to debate this condition, offering diverse and detailed
opinions concerning the revocation of a wakaf, as elaborated
earlier.

5. 'The analysis of wakaf cases conducted by the Fatwa Committee
and Muis shows that one of the causes of disputes among family
members in cases involving wakaf properties is ambiguity regarding
the wdgif’s intentions as articulated in the will. Furthermore, most
wakaf properties were established before World War II, hence,
the wakaf documents have become outdated, and the writing
is unclear. Many cases involve wakaf contracts with ambiguous
meanings, leaving uncertainty regarding whether the property
owner intended to establish a wakaf or bestow it as a charitable
contribution, among other uncertainties.
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Wakaf and Limited Period Wakaf

'The commonly established form of wakaf is land wakaf. However, due
to the limited land in Singapore, the establishment of land wakaf in Singapore
taces certain challenges, such as some wakaf assets being located within the

Temporary Occupation Licence (TOL) boundaries.

f Fatwa - Wakaf on TOL Land

Question:

What is the definition of Wakaf land? Can government-designated
lands, utilised for purposes like burial grounds, mosques, suraus, Islamic
religious schools, etc., be classified as Wakaf land, despite being allocated
by the government for these specific functions or being under Temporary
Occupation Licence (TOL) or short-term leases (30 years)?

Answer:;

Wakaf land is any beneficial land that has been dedicated and
specified or endowed for religious purposes and others, such as burial
grounds, mosque sites, suraus or Islamic schools for eternity. Therefore, the
wakaf land cannot be sold and claimed by the wakaf donor or their heirs.

As for government lands used for burial grounds, mosques, suraus,
Islamic religious schools etc, which the government has allocated for these
purposes, they can be considered as wakaf land - if the land has been used
for these purposes for a long period. On the other hand, government lands
that have Temporary Occupation Licences (TOL) or short-term leases (30
years) used for burial grounds, mosques, suraus, Islamic religious schools
etc cannot be considered wakaf land because these lands have limited
licences.

Fatwa Decision 5/3/1970

.......................................................................................
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f Fatwa - Wakaf of Leased Land and the Terms of Wakaf

Question:

Can land with a lease of 99 years be endowed as wakaf? Is it valid to
endow a mosque, madrasah or surau building on leased land, whether it is
a Temporary Occupation Licence (TOL) or other leased land?

Answer:

The Fatwa Committee has unanimously agreed to declare the wakaf
valid and permissible, based on the opinion of Imam Shafi'i as recorded in
the books Sirajul Wahhaj, Mizan al-Kubra, and al-Tuhfah.

Question:

What is the correct and formal phrasing to establish a building or
land as wakaf?

- Answer:

The wording to endow land as Wakaf is: “I hereby endow this land/
building as a site or building for a mosque.” :

Fatwa Decision 27/2/1971 :

......................................................................................

Both fatwas offer guidance concerning the clear (sarip) declaration
necessary for establishing a wakaf, emphasising its clarity and compliance with
the requirements of a wakaf declaration. In addition, both fatwas explain the
issue of wakaf on leased land. Originally, wakaf property must be permanent
and not limited by time, but some scholars also believe that limited wakaf is
allowed.?*® Similarly, the same principle applies to wakaf properties built on
leased land, TOL land or rented land because, based on the principle of wakatf,
the “benefit of wakaf” lies in the wakaf building and not the land used.**”
'Therefore, the mosque building and the benefits obtained are subject to various
conditions. Scholars have weighed the possibility of wakaf properties being
susceptible to potential destruction or the loss of their benefits within a specific
timeframe. Nevertheless, despite this temporary aspect, they still regard it as a
valid wakaf asset.?"
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The discussion about the temporary nature of some wakaf properties
is relevant to the context of Singapore. Despite the constraints imposed on
land ownership, these properties effectively cater to the needs of the local
Muslim community. Hence, the acceptance of wakaf endeavours remains
viable even when the land is encumbered by time constraints or rental status.
'The paramount consideration for wakaf properties established on such lands
is the consistent adherence to Islamic laws governing wakaf. A 99-year lease
is considered reasonable because Wakaf properties usually require restoration
work and must be redeveloped under certain conditions before the lease expires.

At times, the physical state of a wakaf property ceases to align with
the community’s evolving needs. Therefore, careful planning is needed, such
as determining whether the property requires maintenance, renovation, or
reconstruction. Apart from repairs, the most prudent and advantageous course
of action for a wakaf property might entail its sale, transfer, or amalgamation
with another wakaf. The resulting proceeds can be directed toward erecting
new wakaf properties, ensuring that the asset sustains while continuing to
deliver benefits in alignment with the endower’s original intention.

Principles of Wakaf Management

In the field of asset management and wakaf assets, the underpinning
principles serve as the foundation:

i)  Wakaf property is perpetual (fa'bid), and its benefits continuous
(dawam)

Two fundamental characteristics serve as guiding principles for the
management of wakaf affairs. Firstly, wakaf property should endure perpetually
(¢a’bid) to ensure sustained benefits and returns (dawam). Typically, a wakaf
becomes immediately effective (zanjiz) upon its establishment. The property is
then ‘transferred’ to become the possession of Allah 8, ceasing to be owned
by the wagif (endower) or the recipients of its proceeds. Its administration
becomes the trustee’s responsibility, who is prohibited from selling the property,
gifting it, or including it in an inheritance. The trustee is solely entrusted
with the preservation and management of the property per the wishes of the
wagif. In addition to perpetuity, a wakaf asset should yield continuous benefits
(dawam). This characteristic ensures the trustee’s readiness to shoulder this
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responsibility. To achieve this objective, the trustee must devise plans to ensure
the asset can generate sufficient income, including funding the audit process
and maintenance.

In this context, scholars actively deliberate the specific parameters of
wakaf law. For instance, when al-Zuhayli expounded upon the characteristics
of a wakaf contract within the framework of the Hanafi school of thought, he
presented the viewpoint of the majority of Hanafi scholars vis-a-vis a minority
within that school of thought. Most Hanafi scholars maintain that the wakaf
contract attains completion upon the wdagif’s expression of intention. Once
articulated, the wakaf property materialises, and the wdigif forfeits the right
to retract their decision. Al-Zuhayli contends that this perspective proves
more pragmatic and precise than others within the same school, where the
wakaf property remains unformed upon the wdgif’s expression of intent. This
alternative viewpoint introduces a scenario wherein the wdgif retains the
ability to retract the wakaf,! posing challenges for communities that have
already benefited from a wakaf property, as the wdgif retains the freedom to
revoke the wakaf based on personal preferences.

f Fatwa - Conditions Contravening the Principle of Wakaf

Question:

A person has bequeathed their house as a wakaf for their children,
grandchildren and great-grandchildren for up to 20 years after the death of
their last child. Does this bequest establish a valid wakaf?

Answer:

The Fatwa Committee opines that, fundamentally, suchanendowment
is not valid because it is not perpetual (3%¢) and is determined based
on the wording (4= ) of the bequest, namely “This wakaf is effective until
twenty years after the death of my last child.” Therefore, it is not recognised
as a wakaf because it is time-bonded, whereas the purpose of a wakaf is
to be perpetual.

Fatwa Decision 3/2/1997

......................................................................................
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In this fatwa decision, the Committee views a wakaf property established
for a specific period as invalid. This is due to the wakaf’s inability to fulfil its
perpetual nature.

'The difference between this issue and
a wakaf on TOL land lies in its purpose.
Although a wakaf on TOL land for 99  [yibdil means replacing

years is ‘temporary’ in nature, the original

Istibdal

the prior wakaf with new
intention of the endower is to establish a

wakaf property. Therefore, the wakaf will
remain perpetual even after the TOL period
expires as the assets of a wakaf can be
transferred through istibdal. In Singapore,
the decision to transfer assets requires the
approval of the Fatwa Committee. In 1985, the Committee decided that a
wakaf property could be sold to acquire other assets to obtain greater returns,
with the condition of perpetuating the continuous charity. Additionally, in
1997, the Fatwa Committee ruled that implementing iszibdal by selling the
original wakaf land is necessary to maintain the objective of the wakaf.

wakaf, through the process
of exchange, purchase, sale

or methods that complies
with Shariah.

(ii) 'The administration of wakaf properties must align with the
intentions of the endower

A Muslim establishing a wakaf has the prerogative to stipulate conditions,
provided they do not contradict the conditions of validity and can fulfil each
requirement. It is imperative to honour the endower’s desires concerning the
usage of the wakaf property and the distribution of its proceeds. This is per the
legal maxim:

Meaning: “The condition set by the endower has the same legal status as the
stipulations of the text of the Shariah.”**

Based on this principle, jurists agree that the primary directive for the
trustee of wakaf property is to adhere to all the conditions specified by the
endower. The trustee is not authorised to alter or append any conditions unless
a benefit is safeguarded. Any alteration requires authorisation from a judge or
those entrusted.
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As the ruling mandates the endower’s adherence to the stipulated
conditions, the trustee cannot arbitrarily modify them. This matter was
deliberated by the Fatwa Committee in 2014 concerning the utilisation
of a portion of the wakaf funds established by M.S.E. Angullia to cover
the development costs of the Angullia Mosque. As outlined in Apkam al-
Awqaf fi al-Islam,** trustees need to emphasise two conditions when facing
circumstances that allow them to deviate from the objectives and stipulated
conditions: (i) when there is a specific benefit that necessitates the alteration
of some conditions stipulated by the endower and (ii) only a judge has the
authority to modify these conditions.*

On these grounds, taking into consideration the necessity for the
mosque’s development at that time, the Fatwa Committee concluded that the
wakaf trustee was permitted to allocate a portion of the wakaf proceeds to the
mosque development project.”’

When discussing the intentions articulated by the endower, scholars
are tasked with identifying a crucial principle, namely, the permissibility
of interpreting and elucidating the endower’s statement in greater detail,
just as Muslims would meticulously interpret and elaborate religious texts,
such as the Quran and the Sunnah, when needed. Al-Zuhayli stresses that
understanding the conditions set by the endower should mirror the approach
used in comprehending Islamic texts (nusas al-shara®), transcending a limited
understanding, and not confined to the information explicitly stated.?*

Preserving the Wakaf Assets

If wakaf assets must be sold due to unavoidable circumstances, such
action is permissible. However, the asset must be replaced with another wakaf
asset. The community must adhere to the fundamental principles of wakaf —
perpetual and continuous — to maintain the endower’s aspiration and intention.
'This, however, does not preclude the possibility of selling or replacing the
endowed property (mawqiyf), if necessary, to preserve the wakaf and its original
value. In addition, the wakaf administrator must ensure that the endowed
property yields optimal income to safeguard the future entitlements of the
beneficiaries.
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Historical records highlight instances where trustees acted irresponsibly,
leading to the loss of wakaf land from the community. Many wakaf assets are
neglected, losing value to the point where they no longer generate income,
contributing to increased maintenance costs. To prevent this, the process of
transferring wakaf assets needs improvement. Real estate experts can evaluate
whether it is more advantageous to replace an asset with a higher-quality one
or to undergo redevelopment.

Most endowed assets are the personal assets of the endower, with limited
expanse and development potential. Therefore, the method of istiédil can bring
benefit to wakaf assets.

f Fatwa - Selling Wakaf Property to Preserve it

Question:

Is it permissible to sell wakaf property and use the proceeds to (i)
develop other wakaf properties and (i) construct buildings for the benefit
of the Islamic community, such as madrasahs, Islamic centres and similar
institutions?

Answer:

If a wakaf property must be sold for unavoidable reasons, it is per-
missible, but its proceeds must be replaced according to its type. Other-
wise, it can be utilised for another type of wakaf. Utilising the proceeds
from a general wakaf to build welfare homes, a madrasah, or a mosque for
the general Islamic community is permissible. However, if the proceeds
of the wakaf were intended by the endower for a specific purpose, they
should be spent for that intended purpose.

Fatwa Decision 20/3/1997

........................................................................................
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(iii) 'The Magasid al-Shari'ah as the Foundation for the Formation
and Preservation of Wakaf Assets

According to al-Zuhayli, the primary objective sought by Islamic law in
the establishment of wakaf is similar to other forms of charitable endowments
(al-tabarru‘at). Wakaf stands as perpetual charity (sadagah jariyah) benefiting
both the endower and the recipients. Al-Zuhayli highlights jurists’endeavours
in developing legal doctrines to ensure wakaf generates sufficient income.
He stresses the need for these doctrines to adapt to contemporary needs
through 7j¢ihad, addressing issues not explicitly covered in the texts (nugis).’
'Thus, the magasid al-shari‘ah should serve as a foundation while safeguarding
the interests of the three parties involved in wakaf,?*® namely, the endower, the
endowed property and the recipients of the wakaf property.”’

In contrast to other figh discussions, al-Zuhayli noted that the rulings
concerning wakaf are not explicitly detailed in the texts (nusis); rather, they
are largely developed through jurists’ 77#i5id.**° He argues that all 7j¢ihid aims
to preserve the three types of benefits as mentioned above. In most scenarios,
al-Zuhayli noted that the benefit of a wakaf asset will be prioritised over
others. This prioritisation ensures the perpetuation of the endower’s intention
while successfully generating income from the wakaf asset and distributing
it to the beneficiaries. Consequently, the preservation of a wakaf asset takes
precedence over other interests and needs.

Under this principle, wakaf properties are not necessarily required
indefinitely remain in their original form. For instance, certain wakaf
assets may yield greater benefits after being appropriately modified to
meet contemporary needs. Similarly, for cases where the funds of a wakaf
property are depleted and its returns are insufficient to cover management
and maintenance, the Fatwa Committee opines that as one of the objectives
of Shariah for wakaf is to ensure the perpetuity and optimal utilisation of
such endowments; hence to prevent the discontinuation of wakaf returns,
the Shariah permits necessary changes to the endower’s conditions to preserve
the asset.
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'The Fatwa Committee has elaborated on issues like consolidating wakaf
assets, aiming to prevent the neglect of smaller wakaf properties with diverse
objectives. There is a concern about their potential disappearance, as seen in
specific cases. Consequently, the Fatwa Committee has exerted ijzibid and
endeavoured to identify the most suitable alternatives for the preservation of
wakaf assets. The details of the fatwa decision are as follows:

Fatwa - Merging Several Wakaf Properties Into
Wakaf limu

Question:

The Fatwa Committee received a query from the Zakat and Wakaf
Unit of Muis, dated 20 January 2015, regarding the consolidation of eight
wakaf property accounts with small values (around $20,000) into a single
wakaf or merging them into Wakaf limu.

Seven of the wakaf assets originally constituted separate wakaf
properties, which the government acquired through the Land Acquisition
Act. The amount of money in each wakaf account represents the balance
of the compensation provided by the government. Additionally, one of the
wakaf assets is cash wakaf.

Answer:

The Fatwa Committee is of the opinion that the Zakat and Wakaf Unit
may explore better options to safeguard the welfare of these wakaf assets.
Among the suggestions is to return the entire remaining amount from the
savings of a particular wakaf to the original recipient of the wakaf proceeds
(beneficiary). Provided the recipient can be identified, easily reached, and
is willing to accept the remaining savings. In that case, the management
may close the wakaf account, considering there are no remaining savings.

If the first option is difficult to implement for some of the wakaf
assets, the management may consider another option, which is to merge
the wakaf assets into Wakaf IImu and realign its objectives following the
Wakaf lImu’s objective.

Fatwa Decision 24/2/2015
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The issue of merging wakaf assets is often deliberated by scholars.
While jurists concur on the figh principle, compliance with the conditions
set by the endower is like compliance with the text of the Shariah
(shart al-wagif ka nas al-shari’). Al-Zuhayli underscores the potential need
to alter or reinterpret these conditions to ensure the continuity of the wakaf
(istimrar al-wagf ). >

Therefore, the fatwa decision on this matter necessitates a significant
ijtihid. 'The decision takes into account the primary objective behind the
establishment of a wakaf. In light of this understanding, the Fatwa Committee
presents various approaches, such as closing the wakaf account and returning
all its proceeds to the beneficiaries if they can be identified and reached, or
merging it into a combined wakaf asset (such as the Wakaf Ilmu), which allows
(i) to generate benefits for the community and (ii) continued rewards for the
endower.

The Existence of Wakaf is Contingent Upon the Presence of
Endowed Assets

The presence of assets is crucial in maintaining a wakaf, not only in
terms of ensuring the continuity of benefits but also as a fundamental pillar of
wakaf that must be fulfilled for the property to be considered a wakaf property.
Without these assets (mawgif), the wakaf contract is deemed null, leading to
the loss of the endowed property.

f Fatwa - Wakaf with No Remaining Assets

Question:

The Fatwa Committee received an inquiry from the Zakat and Wakaf
Unit of Muis, dated 20 January 2015, regarding several wakaf properties
that no longer have assets or reserves.

Both wakaf properties were acquired through the Land Acquisition
¢ Actin 1987 and 1988, with a specific amount of compensation given. The
- compensation was subsequently invested in the wakaf property at No. 11

Beach Road under Fusion Investments.
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However, the investment failed to generate sufficient returns to
be beneficial as the compensation received was too little. The value of
the assets diminishes each year, consumed by the costs of auditing the
accounts of both properties. Currently, neither of the Wakaf properties
has any remaining funds. As both wakaf accounts are still active, the
management costs must continue to be paid. The baitulmal, the party
responsible for managing the wakaf, currently bears these costs.

Given that both properties no longer have any assets, and that
baitulmal is covering the management costs without yielding any benefit
as intended by the endower, the Fatwa Committee is requested to decide
whether Shariah permits their closure.

Answer:

The Fatwa Committee concurs that the wakaf management has made
every effort to ensure the continuity of the wakaf properties even after
they no longer possess any assets. As both wakaf accounts have depleted
to the extent that no value remains, the Fatwa Committee opines that both
wakaf properties are considered to have been ceased, and their accounts
should be closed.

This opinion is based on the position held by scholars that assets

. or property, known as al-mal al-mawquf, is one of the pillars of wakaf.

- The existence of a wakaf is contingent upon the existence of the assets/

. property endowed. When the endowed property vanishes to the extent

that no assets remain, the wakaf in question is considered to no longer
exist.

Fatwa Decision 24/2/2015

Despite considerable preventive measures, wakaf properties are
inherently susceptible to natural elements like weather and seasonal changes,
leading to their inevitable deterioration. The religious ruling on this hinges
on the property’s nature. If the property is irreparably damaged by events like
flood, fire, or natural decay, the wakaf terminates. If the utility of a wakaf ceases,
such as when a tree designated as wakaf falls or dies due to natural causes, its
benefits can still be preserved by utilising the trunk and other parts of the tree.
In the context of a mosque carpet or a decaying or broken pillar, the material
can be sold, and the proceeds can be utilised to acquire other beneficial items.
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In this context, the Fatwa Committee acknowledges the exhaustive
efforts made by the administrator to ensure the continuity of the wakaf, even in
the absence of tangible property. As the wakaf account has been fully depleted,
rendering it without value, the Fatwa Committee concludes that the wakaf
asset has ceased, prompting the closure of the account. This decision is in line
with the scholarly position that assets or property, known as al-mal al-mawqif,
constitute one of the pillars of wakaf.*** Therefore, the existence of a wakaf is
intrinsically linked to the presence of the endowed assets or property. When
the property dissipates, the wakaf is also considered to have ceased.

Funding Wakaf Asset for its Preservation Factoring in
Maintenance of Wakaf Properties from the Wakaf Proceeds

Thorough supervision of wakaf properties is imperative. Apart from
ensuring the fulfilment of all its requirements, the administrators must ensure
adequate proceeds for the recipients designated by the endower. Regardless of
the wakaf property, preservation efforts are crucial for its effective function and
market competitiveness. Maintenance costs necessitate substantial funding,
which depends on the property’s size, age, and condition. Hence, directing all
proceeds and income from a wakaf property to the recipients would result in
losses as no proceeds are earmarked to cover maintenance.

f Fatwa - Funding Wakaf Asset for its Preservation

Background

1 The Fatwa Committee received a question from the Zakat
and Wakaf Unit of Muis dated 20 January 2015 regarding the
establishment of a dedicated fund for the maintenance and
preservation of wakaf properties generated from the income of
these wakaf properties.

2 All properties require ongoing maintenance and preservation
to ensure their continued optimal functionality and maintain
their market value. Wakaf properties are no exception to this
requirement. There are several reasons why these wakaf
properties require preservation, such as the ageing of some
properties, land movements and other factors necessitating
immediate preservation to ensure that the wakaf properties do
not lose income and returns.

.......................................................................................
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3 As the maintenance of a wakaf property requires funding and
expenses, the Zakat and Wakaf Unit of Muis suggests that a
portion of the income from a wakaf property be set aside for a
certain period to cover the maintenance expenses when needed.

Opinion of the Fugahad’

4 Afteranin-depth study of the opinions of jurists (fugaha’) on this
matter, the Fatwa Committee has identified religious provisions
that allow the allocation of a portion of wakaf proceeds for
maintenance, restoration and expansion through acquisition.
This is substantiated by references from the Shafi'i school of
thought, notably from the work of al-Qalytbr wa ‘Umairah:
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Meaning: “..it is obligatory for the wakaf trustee (nazir) to set aside a
portion of the profits from the wakaf for the purpose of developing (the wakaf
property) and buying other properties with what remains.”*¢3

5 Itis stated in al-Mawstiah al-Kuwaytiyyah:
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Meaning: “If a wakaf asset requires maintenance, then (the cost of
maintenance) is deducted from the wakaf’s income before it is distributed to
the rightful beneficiaries. This is because the main goal of the wagif (behind the
wakaf) is for the income from the wakaf property to be continuously channelled
(to those entitled). Therefore, continuous income cannot be sustained without
proper maintenance. After maintenance, all remaining income is distributed to
those entitled to receive it. This is the consensus of the Hanafi, Maliki, and
Shafi'i schools of thought.”?%4
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Fatwa Decision

6  The Fatwa Committee is of the opinion that there are no
religious impediments in establishing a specific fund (sinking
fund) sourced from wakaf income as deemed reasonable by
the administrators. This fund is intended to be allocated for the
comprehensive maintenance and preservation needs of current
and future wakaf properties.

7 The Fatwa Committee emphasises that the percentage
taken from the income of wakaf properties should consider
their preservation while ensuring the welfare of the wakaf
beneficiaries.

Fatwa Decision 24/3/2015

Based on this fatwa, the wakaf administrators are authorised to procure
specific funds for maintenance purposes from wakaf proceeds, even if the
wdgif did not designate this purpose in his bequest. As a result, a portion of
the wakaf proceeds will not be distributed to the beneficiaries but will be set
aside for maintenance purposes.?*

Redevelopment of Wakaf Assets

To ensure that wakaf properties function properly, they must meet
contemporary society’s needs and remain relevant to serve greater maslahpah
(benefit) in a given era. Hence, some scholars allow the sale of wakaf properties
that have become obsolete due to the passing of time, have depreciated, or are
no longer utilised. The funds from such sales can be used to develop new wakaf
properties more suited to the community’s needs or in locations that better
serve the public interest.?*

The effort to redevelop wakaf properties is part of the process of
istibdal al-waqf;?* which means replacing a former wakaf with new assets,”**
for instance, selling a particular wakaf property and using the proceeds to
purchase a new wakaf property to replace the old one, whether of the same

type or otherwise. The Shafi’'i school limits this concept of istibdal al-wagqf,
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which is the transfer of wakaf property. This restriction is particularly
stringent when the property is a wakaf land for a mosque, as long as it
remains functional.?® Albeit, in cases of exigency, the judge is permitted
to exercise this concept.?’”® This perspective is rooted in the principle
that wakaf must be perpetual (z2’4id), as evidenced by the hadith
regarding the wakaf of Sayyidina Umar r.a. in Khaibar, which cannot be
sold, gifted or inherited. The Hanbali and Hanafi scholars allow for the
alteration or replacement of wakaf property if it serves a greater good
(maslapah). Their stance is based on the restoration and improvement efforts
near the Kaabah at a certain time. The Prophet # said to Sayyidatina
Aisha r.a.:
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Meaning: “O Aisha, had it not been the fact that your people had recently
converted to Islam, I would have demolished the Kaabah, and would have brought
it to the level of the ground and would have constructed two doors...” (Hadith
narrated by Muslim, 1333e)

The Prophet # himself acknowledged the importance of maintenance
work for the Kaabah. Therefore, if there is a need to repair or rebuild a wakaf
property, it is not prohibited. In fact, if maintenance can only be achieved by
relocating it to a more suitable or better area, then the property should be
moved. It has been narrated:
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Meaning: “Umar wrote a letter to Abdullah saying: Move the mosque and
establish the baitulmal in the direction of the qibla of the mosque. Verily, there are
still people praying in the mosque.” (Hadith narrated by A/-Tabrani, 8949)

Although the Shafi'i school is particularly stringent regarding the
relocation of wakaf, several exigencies allow for the relocation of wakaf property
to preserve the interests of these wakaf properties. For instance, circumstances
that render a wakaf non-functional or no longer generate sufficient financial
resources to sustain the rights of wakaf beneficiaries indicate exigency. Hence,
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making necessary adjustments to the wakaf to ensure its perpetuity and prevent
its cessation does not fundamentally alter the wakaf itself; rather, it preserves
it. This issue has been deliberated by scholars of the Shafi’i school, as shown by
the statement attributed to Imam Al-Nawawi:

2 s ) Jad

Meaning: “If someone endowed a bridge, as a wakaf, over a valley, and its
spans erode, rendering the bridge unable to serve its primary function, then it is
permissible to relocate the bridge.”*™

'The following fatwa decisions provide legal guidance concerning the
reconstruction of wakaf properties:

First Issue: Reconstruction to Enhance Wakaf Income

'The efforts to redevelop wakaf properties can ensure the establishment
of a sustainable and robust income stream, thereby fulfilling the intentions
of the wdgif to the fullest extent possible. This issue is further motivated to
seek elucidation on preserving the function of a wakaf property, including the
means to finance the maintenance expenses.

f Fatwa - Issue on Wakaf Assets

a) Question:

According to Shariah, is it permissible to redevelop the purpose of a
wakaf to obtain a more lucrative return?
Answer:

Redeveloping a wakaf property is permissible as long as the original
purpose and intention (dsual!) of the endower are not altered.
b) Question:

If the funds are insufficient to cover the expenses in Question (A),
¢ can the wakaf administrator seek a loan from a financial institution that will
. charge interest on the loan?

.......................................................................................
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Answer:

If there are no alternatives, the state of exigency permits it as long
as it is not excessive.

c) Question:

Arising from Question (A), can a specific wakaf be converted into a
general wakaf?

Answer:

It is not permissible unless with the consent and approval of the
beneficiaries or those entitled to receive from the wakaf. When the
beneficiaries have passed on, the wakaf automatically becomes a general
wakaf.

d) Question:

During his lifetime, a wagif endowed a large piece of land with a small
building to be used as a school for boys. Now, the expenses for maintaining
the school are increasing after some time. To save this wakaf from cessation,
the administrator plans to develop the additional land for commercial
purposes so that the wakaf can become financially independent. Is this
permissible in Shariah? And can girls be allowed to study in the school?

Answer:

Yes, it is permissible. Prophet Muhammad & prohibited the wastage
or loss of wealth, as narrated in a hadith. If the squandering of wealth
is prohibited, then the preservation of wakaf property assumes a greater
significance in safeguarding the public interest.

Seeking knowledge is obligatory for both men and women. If the
wagqif intended to prohibit women’s education, then the wakaf is invalid. In
addition, it is permissible for female students to study there to safeguard
the public interest, such as preventing the school’s closure. Since the :
intention of the wagif cannot be altered, the beneficiaries’ consent (mawqaf
alayh) must be obtained.

Fatwa Decision 21/10/1985
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'The fatwa decision establishes several guidelines for the management
of wakaf properties. It serves as a guide indicating that wakaf properties are
eligible for redevelopment under certain conditions, namely:

. 'The wagif's intention is still fulfilled.

. Safeguarding the wakaf from discontinuation.
*  Making improvements within defined boundaries.
. Obtaining explicit approval from the beneficiaries for any

alterations to the wakaf.
Second Issue: Redevelopment of wakaf as an investment asset

One of the contemporary issues related to wakaf is whether investment
methods can be considered to generate income for a wakaf property. This
question arises when the maintenance expenses surpass the income generated
by the wakaf. Consequently, the wakaf property faces challenges in functioning
effectively, thereby hindering the beneficiaries from reaping the intended
benefits envisioned by the wdigif. At the same time, investments may provide
opportunities to generate additional income. Such additional income can be
used to cover property maintenance.

Liquidating a Portion of Wakaf Assets
f for Redevelopment

Question:

When a wakaf property no longer serves its purpose or is no longer
maintained because the income derived from it is insufficient to meet
the wishes of the endower, can these wakaf properties be sold and the
proceeds invested under the Trustees Act to ensure their continuity? If such
investments fail, what are the implications? Can the wakaf be dissolved,
relieving the administrator of religious responsibility?

Answer:

Fundamentally, the purpose of a wakaf is the preservation and
continuity of rewards for the endower. As long as the wakaf continues,
the property that serves as the source of income for the wakaf can be
sold to acquire other assets to obtain greater returns provided that the
perpetual charitable deeds are maintained. The wakaf administrator is fully
responsible for all decisions made regarding the wakaf in question. If the
investment fails without any negligence from the administrator, they are
absolved of religious responsibility.

Fatwa Decision 28/10/1985

......................................................................................
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When managing wakaf properties, the principle of continuous effort to
preserve wakaf assets to ensure their continuity as a perpetual charitable act
according to the intentions of the wagif is paramount. Hence, every endeavour
to protect them is undertaken with meticulous care, responsibility, and trust.
This position is in line with the emphasis placed by Prophet Muhammad &2 on
trust and responsibility during the wealth management of orphans, as narrated

in a hadith:
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Meaning: “As for one who is the guardian of an orphan who has wealth, then
let him do business with it and not leave it until it becomes consumed by charity.”

(Hadith narrated by A-Tirmidhi, 641)

'The same approach can be applied in managing endowments to ensure
maintenance costs do not immediately deplete the proceeds. Both share
the common objective (magasid) of safeguarding the endowment from loss,
thereby ensuring the welfare of the beneficiaries. While the fatwa permits the
sale of a portion of the endowment property for profit and other benefits,
it also underlines the responsibilities of the trustee. This consideration is
crucial as the investment of a portion of the endowment proceeds carries risks,
necessitating the formulation of preventive measures or the selection of lower-
risk investments.

Third Issue: Reconstruction of Wakaf Assets

The fatwa concerning the redevelopment of wakaf properties was
issued in 1988. The significance of this fatwa lies in its allowance for wakaf
administrators to undertake the redevelopment of such properties. However,
this perspective diverges from the opinion of some figaha’; for instance, some
Shafi’i scholars only allow the redevelopment of wakaf properties when an
urgent necessity exists, as Imam al-Nawawi articulated earlier.?’?

In Singapore, the administration of wakaf assets is regulated by the laws
established under AMLA. As the administrator, Muis holds the authority
over wakaf matters, including the preservation of the assets, ensuring their
productive yield, safeguarding the rights of the wakaf beneficiaries, and
planning and implementing various initiatives to redevelop wakaf properties.
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f Fatwa Redevelopment of Wakaf Assets

Question:

Is the Islamic Religious Council of Singapore (Muis) allowed to
redevelop the wakaf assets under its care?

Answer:

Muis, as the administrator of wakaf properties, is mandated to
redevelop the wakaf assets under its care to safeguard the interests
of the Muslim community. Therefore, from the perspective of Islamic
jurisprudence, there exists no prohibition for Muis to, for instance,
redevelop the Jabar, Kassim and Abdul Hamid wakaf properties. Muis is
also allowed to establish a corporate entity to redevelop wakaf properties
if no better alternative exists, with the primary aim of preserving the wakaf
assets from cessation.

Fatwa Decision 17/10/1988

........................................................................................

'This fatwa allows for the redevelopment of a wakaf property specifically
to resolve maintenance-related issues. Without such redevelopment, the wakaf
property remains in its original form and structure. The high maintenance
costs of the original building, combined with minimal or no rental income
(as is the case with a wakaf mosque), will exacerbate the issue of covering the
maintenance expenses.

Fourth Issue: Using Baitulmal Funds to Redevelop Wakaf Properties

In general, the development of a property involves high costs. The Fatwa
Committee regularly receives numerous inquiries regarding funding options
tor developing wakaf properties. One common query revolves around using
baitulmal funds to finance these redevelopment costs.

There are differing opinions among scholars on this issue. According to
the Shafi'i and Hanbali schools, the maintenance costs and requirements should
be covered by baitulmal unless the wigif (endower) has explicitly permitted
wakaf income (or a portion of it) for these purposes.’”? Conversely, Maliki
scholars suggest that administrators should use these funds to ensure proper
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management, considering the potential impact on the wakaf’s continuity if
the property is not adequately maintained.””* The Hanafi school deems it
necessary to use a portion of the wakaf income to maintain the property as it
was when the waigif endowed it.*”

During the early stages of developing wakaf assets in the 1980s and
1990s, baitulmal played a pivotal role, particularly in financing large-scale
projects, such as restoration and redevelopment. Thus, daitulmal fulfils the
needs of the properties while simultaneously serving the interests of the local
Muslim community.

Fatwa - Utilisation of Baitulmal Funds for Wakaf
Redevelopment

Question:

Can the funds from the baitulmal be used to redevelop wakaf
properties?

Answer:

Baitulmal funds are meant to benefit Muslims. The amin (trustee) of
the baitulmal, entrusted to safeguard the funds, is allowed to use these
funds for purposes they deem to benefit the Muslim community. The

- trustee will be held accountable for the destruction of a wakaf property or :
for any actions that lead to a loss to the Muslim community. These actions :
. are acts of irresponsibility and sinful. As such, the baitulmal funds can fund
projects to redevelop a wakaf.

Fatwa Decision 17/10/1988
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Fifth Issue: Temporary Cessation of Wakaf Income

'The wakaf trustee is responsible for ensuring the continuity of an asset.
Nevertheless, income may temporarily cease during redevelopment. In light of
this, the following fatwa decision provides clarification on the issue:

f Fatwa - Temporary Cessation of Wakaf Income

Question:

A wakaf property currently yields small returns. If the wakaf were to
be redeveloped, its revenue would temporarily cease. Is this permissible?

Answer:

A wakaf property can be redeveloped to ensure better returns or to
ensure that it remains permanent. It is natural for the earnings from the
wakaf property to cease temporarily during the period of redevelopment.
In such a situation, it is not considered wrong. However, it is crucial to
safeguard the beneficiaries of the wakaf from being adversely impacted by
this interruption.

Fatwa Decision 20/3/1997 :

......................................................................................

The Fatwa Committee views these temporary circumstances as
unavoidable. The original intent of the renovation is to reap the benefits of
the property, ensuring its long-term sustainability and creating better financial
returns. Nevertheless, wakaf beneficiaries must be informed, and their
situation must be considered. Hence, this fatwa sets forth a condition for the
redevelopment of wakaf properties. It stipulates that wakaf beneficiaries’ well-
being must be taken into account if the income is interrupted.

Sixth Issue: The Types of Goods Sold through Wakaf Properties

For wakaf assets in the form of real estate, one of the sources of income
is leasing. Continuous rental income can help fulfil the endower’s intention
to benefit the beneficiaries. However, the reality of Singapore’s diverse society
entails the possibility of a property (whether wakaf or not) being leased to
non-Muslims, leading to a situation where some activities or goods sold in
certain premises are halal while others are not. Fundamentally, the conditions
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of wakaf involve matters that can be sold within the wakaf building — even the
act of commerce (within the wakaf building) is discussed. The utilisation of the
property is categorised into three:

(i)  Activities aligned with the Shariah.

(ii) Activities that contravene the Shariah, such as gambling and
prostitution.

(iii) Activities involve a mixture of halal and haram, like a retail store
that sells a mixture of halal and haram products.

For such scenarios, the Fatwa Committee is of the opinion that
commercial transactions, particularly involving businesses in shops in the
wakaf building, are permissible. This is particularly encouraged for Shariah-
compliant and beneficial enterprises, such as education centres. The items for
sale are not mandated to be exclusively halal products, but this category cannot
be the primary objective of the tenant. The detailed guidelines given by the
Committee are as follows:

Fatwa - The Types of Commodities Transacted
f Within Wakaf Properties

Question:

Must the items sold in the shops of a redeveloped wakaf building
constitute only halal items?

Answer:

There are no specific conditions explicitly stating that only halal
items can be sold. However, if we become aware that renting a shop on
the wakaf property entails selling haram items, it becomes our obligation
to decline renting the place to the prospective tenant. However, if it is
found that a tenant sells haram items after renting the shop to him, then it
becomes incumbent upon us to take action to stop such practices by the
tenant.

Fatwa Decision 20/3/1997 :
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'The primary consideration of the Fatwa Committee is the context of
land utilisation in Singapore. Particularly examining the mixing of halal and
haram activities within a wakaf property and their acceptable boundaries. The
tollowing ofters a detailed explanation:

(i)  The objective of the use of wakaf properties in Singapore

In Singapore, the use of wakaf property is broad, ranging from rental
activities for development to income generation. Given that the Muslim
community constitutes a minority in Singapore, restricting rentals solely to
the Muslim community imposes limitations on the development of wakaf
properties. Wakaf properties should be developed and utilised in the best
possible way and fulfil the aspiration and intention of the wdigif. Sheikh
Waliyullah al-Dahlawi in Hugjatullah al-Balighah explained that the objective
of wakaf is to ensure that the beneficiaries, such as the needy, will continue to
benefit from the property for a long time.?”® Such a goal can only be achieved
should the wakaf property continue to generate sufficient income and remain
functional.

Generally, scholars allow for the rental of property to non-Muslims
for all activities that align with the Shariah. As for activities that contravene
the Shariah, scholars differ in opinion. The Shafi’i school opines that it
is not permissible because non-Muslims are subjected to the branches
of Shariah as well. This contrasts the Maliki school, where such rental is
disliked (makrih), even if the property owners know that some activities
are being carried out that are not in line with the Shariah. This is based on
the legal maxim: Non-Muslims are not subject to the branches of Shariah
(al-kuffar ghayr mukhatabin bi fura' al-shari‘ah). In a contemporary
discourse, Sheikh Abdullah bin Bayyah opines that it is permissible to rent
property to non-Muslims, even if their intended use does not align with
Muslim halal standards. However, if the sale/rental of forbidden items
occurs between Muslims, then the contract is considered invalid.?””

'The Fatwa Committee is of the view that the use of wakaf property in the
Singaporean context must (i) be based upon clear principles and (ii) consider
the diversity of our society and the status of Muslims as a minority. As such, it
is not appropriate to set a policy that limits the rental of wakaf properties only
to Muslims. Since there is a need to ensure that a wakaf property continues to
generate sufficient rental income, there is also a need to consider an approach
that preserves the objectives of a wakaf, provided there is room for #jtihad in
the matter.
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(i1) The Wakaf Contract Remains Unaffected

Given that this issue concerns wakaf property, the question arises as to
whether the sale of non-halal goods, from the perspective of Shariah, impact
the validity of the wakaf. In this context, it is crucial to apply the principles of «
sal al-figh. According to the scholars of usi/ al-figh, when discussing the chapter
of prohibitions (a/-nawahi) within transactions (mu ‘amalat), it is established
that a prohibition which pertains to a matter external to the contract (‘agd)
does not render the contract invalid.?”8
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Meaning: “Prohibition of a matter external to the subject matter does not
invalidate the contract in the transactions (mu amalit).”

A common example is the validity of a transaction (contract) made
during the Friday call to prayer (adhan). Even though transactions made
during this call to prayer are prohibited, the transaction is considered valid
as the prohibition against the sale and purchase of items is external to the
contract itself. In other words, as long as the main pillar of the contract has
been fulfilled, it is considered valid.

In essence, the wakaf remains valid as long as its fundamental elements—
such as the pillars and terms of the contract—are satisfied. Therefore, selling
goods against Shariah principles does not nullify the wakaf.

(iii) The Mixture of Halal and Haram Activities Within a Wakaf
Property

The 2022 fatwa discussed on the permissible limits and the nature of
activities, including Islamic banking transactions that involve a blend of halal
and non-halal elements. Due to limited prior scholarly discourse, differing
views among scholars emerge, allowing for ij¢rihdd or independent legal
reasoning.

Ibn Subki’s opinion, as cited in the book A/-Ashbih al-Nazai'ir by
Imam Al-Suyuti, posits: “Declaring something that contains a mix of halal and
haram as haram is a caution approach, not necessarily making the matter haram.”*”
Referring to Islamic literature, there are several examples related to the mixing
of forbidden elements with permissible ones. Scholars have discussed three
levels of indications in this regard:
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(iv) One-Third Limit

Prophet Muhammad #2 once advised Sa‘ad ibn Abi Waqqas r.a. to draft
a will as a form of charitable bequest. The limit set by the Prophet # was one-
third (33.33%) of his wealth — a proportion deemed generous. The Prophet &
said: “Omne-third (of your possessions can be willed away), but even one-third is a
lof” (Hadith narrated by Al-Bukhari, 2743; Muslim, 1629). Even though this
hadith refers to the maximum limit of an individual’s possessions that can be
bequeathed, namely, one-third, it has become a guide to scholars in setting
limits on other issues. Scholars such as Ibn Daqiq al-'Id is of the opinion
that the one-third principle has been applied in various figh issues to denote
a significant limit based on the hadith of the Prophet & ( 5" &), even
though the hadith originally pertains to the matter of wills.?*

The General Benchmark

In Islamic banking, several benchmarks have been identified and applied
to different products and transactions.”®" A 25% benchmark is used to gauge
the level of mixing in income generated from activities or transactions that are
generally Shariah-compliant and necessary for the public but also involve non-
halal elements. Transactions that use this benchmark include the operation of
hotels and resorts, stock trading, brokerage, and the like, as these activities
may involve non-Shariah-compliant elements.”® Similarly, there exists a 20%
benchmark to gauge the mixing level in rental income stemming from non-
Shariah-compliant activities, such as renting premises engaged in gambling or
sales of alcohol.?
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f Fatwa on the Sale of Non-Halal Items on Wakaf Property

Background

The Fatwa Committee received several queries on 7 July 2021 and
18 August 2021 from two (2) law firms regarding the sale and distribution
of non-halal goods or food on wakaf properties. Based on these queries,
the Fatwa Committee has discussed issues regarding the use of wakaf
properties, specifically when it involves activities or products that are not
halal.

Answer:

The Fatwa Committee decided that the wakaf property and its
objective should be preserved, notably generating benefits for the
beneficiaries (al-mawaqif lahu) now and for all times. In the current context
of wakaf properties, where it is open to participation from people of various
religious backgrounds, avoiding mixing halal and non-halal products is
difficult. This mixing does not affect the validity of the wakaf contract as
long as the main elements of the wakaf (legal tenets, terms and conditions)
are met.

Nevertheless, the administrator of the wakaf property (mutawalli)
should be informed in advance of products that will be sold or activities
that will be carried out on the wakaf property and should assess and
consider the tenant’s request based on the rate and the effects of the use
of the property for the benefit of the wakaf and the Muslims of Singapore.

Should the non-halal activities or products (i) be targeted at non-
Muslims in general, (ii) limited to a small proportion and are not the main
activities or products on offer, and (iii) do not breach the 25% limit, the
administrator of the wakaf can permit it, as long as they are satisfied that
the overall use of the wakaf property will not bring any harm to the property
and to Muslims. The sanctity of the wakaf property must be maintained.

Otherwise, the administrator of the wakaf property should discuss
with the tenant to find a reasonable solution and mutual understanding to
avoid any harm and maintain good personal relationships.

Fatwa Decision 16/3/2022
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Given that this benchmark is a matter of 7j¢ihadi, the main consideration
in determining the limit must be clear: to preserve the interests of wakaf
properties and the Muslim community. Therefore, the Fatwa Committee
distinguishes activities that contravene the Shariah, such as gambling
or prostitution, regardless of the background and profile of the clients.
According to the Shariah, such activities are forbidden, whether on wakaf
properties or properties owned by Muslims. The Shariah distinguishes the
mixture of activities or products on wakaf property. Activities or products
that contravene the Shariah are only allowed if they are targeted at non-
Muslims and are not the main feature of business or activities on a wakaf
property. They should only exist in a limited manner. In this matter, the
Fatwa Committee is of the opinion that the appropriate benchmark is set at
a maximum limit of 25%.

Wakaf Masyarakat Singapura (Singapore Community Wakaf):
Ensuring Welfare and Development

The scarcity of land and escalating property prices challenge the Muslim
community to establish new wakaf assets in Singapore. The most recent wakaf

property was established by Shaikh Taha bin Abubakar Mattar in 1978.

Several initiatives have been introduced to tackle this issue and promote
and preserve the wakaf culture. One such initiative involves the contribution
of every Muslim in Singapore towards the Mosque Building and Mendaki
Fund (MBMF) from their monthly CPF contributions. This collective effort
has successfully facilitated the development of 22 mosques. The development
of wakaf assets is not confined to the affluent; it is a right for all Muslims to
participate and contribute to mosque development. In 2012, the launch of
Wakaf Ilmu marked a pivotal initiative aimed at elevating the standard and
sustainability of madrasah education in Singapore. Several madrasahs rely on
this fund for their ongoing operations. This reliable income stream ensures the
continual fulfillment of these madrasahs’needs and long-term sustainability.?**
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The Structure of Wakaf limu
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Wakaf Masyarakat Singapura
(WMS)

WMS was established to enable
Muslims who wish to bequeath
their assets towards supporting
religious institutions, promoting
asatizah development  and
funding the communitys long-
term needs and initiatives.

Until today, there is a need to
enhance the capabilities of wakaf
institutions in Singapore. In June 2020,
the Minister-in-charge of Muslim Affairs
Masagos Zulkifli Masagos Mohamad
unveiled plans for the establishment of
the Wakaf Masyarakat Singapura (WMS)
or Singapore Community Wakaf. The
WMS encompasses various objectives,
specifically targeting religious institutions,

asatizah development, and the broader community’s needs.?® This collective
wakaf addresses future needs, such as the development of the Singapore
Islamic College (SIC), covering the costs of expired mosque land leases, and
empowering the local Muslim community, particularly the disabled and those
in need during unforeseen crises, such as a pandemic. The opportunity to
contribute to WMS is also not limited to the affluent; the entire community

is expected to have the chance to participate.

286
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Conclusion

'The fatwas presented in this chapter cover a broad spectrum of wakaf-
related issues, from its pillars, conditions to contemporary challenges in
its management. Scholars have also recognised the vast scope for ijtihad
and, thus, the need to invigorate this spirit. Such vigour can be achieved
by identifying new wakaf instruments, exploring diverse methods for
wakaf asset management, and exercising 77#7had in legal dimensions. These
efforts promise considerable benefits and serve the community. Fatwas on
wakaf assume paramount significance as they underpin the formulation of
pertinent guidelines that align with the realities of the Muslim community
in Singapore. The community stands to derive important lessons from the
tatwas on wakaf:

1. 'The wagif’sintention must align with the Shariah and be explicitly
defined in terms of the wakaf’s establishment, the wagif’s desire
to allocate proceeds to specific recipients, and other relevant
aspects.

2. 'The current wakaflandscape in Singapore faces diverse challenges,
necessitating the community to exercise judicious deliberation
when planning and establishing an asset. For instance, careful
consideration is warranted regarding the relocation of a wakaf
property,its replacement with an alternative asset or its conversion
into cash wakaf.

3. 'The wagif should consider maintenance costs to ensure long-
term sustainability.
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4. Participation in wakaf endeavours does not demand substantial
wealth. Cash wakaf, whether directed towards the Islamic
Education Fund (IEF) or MBMF, offers substantial rewards

even with modest capital.

5. Wakaf serves as a framework to foster unity. Its principles posit
that wealth is not the exclusive domain of an individual or a
specific cohort; rather, it represents a shared blessing. Grounded
in this principle, Muslims are directed to establish a system of
social justice, thereby positively impacting societal, economic
and religious spheres.

This chapter has traced the intricacies of the wakaf institution.
It covers the history and regulatory framework in Singapore alongside
juristic principles. Specific issues within the Singaporean context were also
expounded: temporary wakaf, wakaf on leased land, and selling products that
contravene the Shariah in wakaf premises. These issues were highlighted to
provide deeper insight into the approach and deliberation adopted by the
Fatwa Committee. Ultimately, it is hoped that this discourse will inspire the
Muslim community to revitalise the wakaf culture and remain attuned to the

well-being of fellow Muslims.
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Bencoolen Mosque before undergoing redevelopment.
Image obtained from Warees Investment
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Bencoolen Mosque after redevelopment. Image obtained from
Community Funds Administration, Islamic Religious Council of Singapore
(Muis).



The redevelopment of Alias Villas that is located next to Wakaf
Al-Huda. Image obtained from Warees Investments.
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Warees Investment’s signature Wakaf Revitalisation Scheme, The Red

House, was bequeathed by Sheriffa Zain Alsharoff Mohamed Alsagoff.
Image obtained from Warees Investments.
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The transfer of the wakaf asset (istibdal wakaf concept) belonging to Haji
Pitchay Meerah Hussain to a commercial property at 11 Beach Road in
2002 aims to fulfil the objective of wakaf and the endower’s intention.

Image obtained from Community Funds Administration, Islamic
Religious Council of Singapore (Muis).






CENTRAL PROVIDENT FUND
(CPF) AND INSURANCE
NOMINATION
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‘Honour (your) pledges, for you will surely be accountable for them.”
(Surah a/-Isra’: 34)

'This chapter focuses on the development of fatwas related to Central
Provident Fund (CPF) funds and insurance nomination for Muslims. It begins
with the background of CPE, policy developments over the past 60 years, and
fatwa decisions regarding it.

Background of CPF in Singapore

The Central Provident Fund (CPF) scheme helps Singaporeans
manage their retirement. CPF funds are considered part of an individual’s
assets and are subject to specific laws.?*’
self-reliance among its citizens and the fact that it is not a welfare state, CPF
funds are one way to ensure that individuals can live independently without
relying on others after retirement.

Due to Singapore’s emphasis on

CPF funds involve the allocation of a particular portion of Singaporean
workers’ wages, augmented by a matching percentage from their employers.
These accrued funds become accessible for withdrawal once an individual
reaches the age of 55.%

It is clear that CPF funds are necessary for Singaporeans, including
members of the Muslim community, as many of them require savings to
support their living expenses after retirement and bear some of the increasing
costs of living. When assessing the need for CPF and the level of preparedness
to face the cost of living in retirement, the socio-economic context of the
community (including monthly income and savings rates) has been factored
in. Therefore, the CPF scheme was established to ensure Singaporeans have
sufficient savings to receive a steady monthly income after retirement.
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As for the local Malay community, especially Muslims, many still
practise the concept of living with extended family members. At the same time,
the community adheres to familial values such as caring for elderly parents.
Nonetheless, the current economic strains pose challenges wherein elderly
parents might not entirely depend on their children without prioritising their
personal savings and financial assets. Compounded by the escalating cost of
living in Singapore, attributed to factors like inflation,® this predicament
particularly impacts the low-income demographics and the baby boomer
generation (born between 1946 and 1964).*° Meanwhile, the average life
expectancy of the Malay community as of 2021 is 79.4 years,*"
importance of strengthening one’s retirement savings to ensure a comfortable
standard of living.

emphasising the

From a policy perspective, CPF has established several usage limits on
the funds saved in the account. Account holders, or contributors, are allowed
to use the funds for specific purposes, such as financing housing costs and
children’s education, paying annual insurance premiums such as life insurance
and the Dependants’ Protection Scheme (DPS), and investing in funds in the
Ordinary Account (OA). In addition, other CPF accounts, such as the Special
Account (SA), may be utilised in a limited manner, such as when the OA
funds are depleted. The same applies to the Medisave account, which can only

be used to pay certain medical bills.**

'The policy established upon CPF funds generally aims to safeguard the
interests of workers and their family members who have reached retirement
age. In the context of Muslim law, this is in line with the concept of siydsah
shar ‘iyyah (state administration) based on the principle of preserving masilip
al-mursalah (public interest that has not been explicitly mentioned in religious
texts). Such a policy aims to safeguard the public interest and uphold justice in
matters of state administration.

According to Section 15 of the CPF Act, CPF funds are a type of
ownership that remains with the account holder despite being subject to
certain usage limitations. Under Muslim law, such ownership does not seem to
meet the criteria of complete ownership (a/-milk al-tim) as viewed from a fighi
perspective. Nevertheless,in 1986 and 1995, the Fatwa Committee determined
that these funds could be liable for zakat and deemed as part of the owner’s
estate. The reason is the owner still has the right to use the funds to pay for
certain expenses (such as housing and healthcare) and maintain possession
for a defined period. This perspective mirrors the stance of the fugahi’ who
impose zakat on debts expected to be repaid to the owner upon maturity.
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Since its introduction in 1955, the CPF scheme has undergone various
policy changes. For example, the government introduced the Minimum Sum
Scheme (MSS) in 1987. Under this scheme, contributors must save at least
$30,000 in their retirement account by age 55.1n 1995, the minimum sum was
increased to $40,000, and an additional $5,000 had to be contributed yearly.
In 2020, the Basic Retirement Sum (BRS) was raised to $90,500 and reached
$99,400 in 2023.%

Currently, every contributor must accumulate the BRS under the CPF
Retirement Account (RA) by age 55. After reaching this age, contributors
are allowed to withdraw their CPF funds anytime.”* However, they can only
withdraw the excess amount, not the entire sum in their Retirement Account.
'The excess amount can be disbursed to contributors through one of two ways:
the CPF LIFE (Lifelong Income for the Elderly) ensuring monthly payouts
throughout their lifetime,?” or the Retirement Sum Scheme (RSS), providing
monthly payouts until they reach 90 years of age.*®

The establishment of the Minimum Sum Scheme indicates the
increasing costs of living. In 2014, members of the public raised questions
about zakat on CPF funds. During that period, the Fatwa Committee
deliberated on individuals’ retirement necessities. As living expenses and
costs continue to rise, individuals require more substantial CPF savings to
sustain themselves throughout their retirement years. Moreover, the fugaha’
engaged in discussions revolving around the concept of complete ownership
(al-milk al-tam), which stands as one of the prerequisites for zakat to become
obligatory on an asset. If these conditions are not met, zakat is not obligatory
upon the asset. After scrutinising the characteristics of CPF savings, the
Fatwa Committee determined that CPF savings do not fulfil the conditions
of complete ownership (al-milk al-tam).

Given these developments, the Fatwa Committee decided that utilising
the compounded arrears calculation method for zakat payment is no longer
viable. This is due to the community’s pressing needs for the monies after
retirement age, resulting in most contributors not receiving their CPF monies
in bulk after retirement age. Therefore, if an individual receives an amount of
CPF monies after deducting the minimum sum, then he is only obliged to
pay zakat on the amount, a year after he receives it, with the condition that
the amount has reached the nisad. Nevertheless, there is no prohibition for the
individual from choosing to pay his zakat as soon as he receives the money in

162 X FATWAS OF SINGAPORE VOLUME 2 INHERITANCE AND ESTATE PLANNING



lump sum should he choose to do so and if he is capable of doing s0.*” If an
individual has passed away but still has CPF funds and has not paid zakat,

tamily members may choose to pay the outstanding zakat.
CPF Nomination

'The concept of nomination refers to an instrument that can be utilised
during the owner’s lifetime and only takes effect after death. The nominee is a
legitimate recipient, and the funds allocated through the nomination method
are not considered part of the account holder or contributor’s estate after
death.?”® When a contributor makes a nomination, he is creating a type of
trust for himself. The nominee then holds the trust. Therefore, the contributor
has the right to change the nomination at any time based on Section 26 of
the CPF Act, which stipulates that the CPFB has the power to distribute and

dispose of certain shares after death.?”

Death

-
‘ﬁ) - Nominee )
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Based on the process outlined above, the usage and distribution of CPF
funds are different from the assets that an individual fully owns during his
lifetime and after death. For example, contributors can determine the amount
they wish to give their nominees after death based on Section 25 of the CPF
Act.**The main purpose of nomination is to provide assurance to the nominee
that they will receive the contributor’s CPF savings. As a result, no other party
can claim the funds channelled through nomination, even to pay off debts or
if the contributor becomes bankrupt.

The Development of Inheritance Rights for CPF Nomination Funds
and Muis-AMLA’s Position

'The CPF nomination contract needs to be understood through its status
in civil law and from the perspective of Muslim law. When a CPF contributor
passes away after making a nomination, the nominee will inherit the funds
according to Section 25 of the CPF Act. If no nomination has been made, the
CPF funds will become part of the deceased’s estate and be administered by
the Public Trustee. For Muslim contributors, their estate will be distributed
according to fard'id.

In 1977, the President of Muis, Haji Buang Siraj, cautioned the Muslim
community who were nominated to receive funds under this scheme. He
emphasised that nominees should not exploit the opportunity to disadvantage
other rightful beneficiaries entitled to inherit the funds. He clarified that the
nominee’s role was akin to that of an administrator of the deceased’s estate,
entrusted with the responsibility of distributing the funds among all individuals
entitled to a share according to fard id.

'This issue was raised in 1977 following a case of inheritance through
nomination. In this instance, a parent nominated to receive his son’s CPF
savings withheld the funds instead of distributing the rightful portion to his
daughter-in-law and two grandchildren. In such cases, Haji Buang encouraged
301

Muslims to approach Muis and the Syariah Court for help.

Following the confusion over CPF nominations, Muis sought a legal
resolution, calling for the CPFB to treat CPF monies as inheritable assets
(harta pusaka), and hence, subjected to fari id under AMLA. However, CPFB
rejected Muis’ suggestion, after which Muis raised the issue to Parliament in
1978 and urged them to study the matter.**> A special Parliamentary committee
was subsequently convened to formulate an amendment to the law.
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'The proposal put forward at that time regarding CPF funds, that have
gone through the nomination process was that 50% were legally placed for
distribution according to fara id, while the remaining percent was given to the
nominee. If the deceased dies without making a nomination, the entire CPF
savings would be treated as part of the deceased’s estate and thus, would be
entirely subjected to fara'id >*

However, some organisations and members of the Singaporean
community did not agree with the proposed amendment. After further
discussion and examination, the proposal was eventually dropped as it was
not widely accepted, especially among people who had disagreements with
tamily members.*** Until 1987, the Muslim community in Singapore was
still uncertain whether Islamic law allowed an individual to nominate and
whether such a nomination would violate fara id. Therefore, the guidance
given at that time was for a Muslim to abstain from making a nomination. In
1987, data showed that almost 40% of Muslim did not make a nomination.3®
Some Muslims sought to appoint a nominee to prevent their family from
inheriting the money because of poor relations between them or conversely,
sought to nominate their child born out of wedlock or an adopted child.**

In 1987, after the data on the number of Muslims making nominations
was made public, some members of the public asked Muis to clarify their
stand on nominations.’” Until 2010, Muis held the position that a nominee
tunctioned solely as a representative or trustee responsible for distributing the
wealth in accordance with fard id. The nominee was not entitled to the funds
unless they were among the heirs defined by fari id. However, this position
cut out the needs of those who do not receive an inheritance through fara 'id,
such as children born out of wedlock and adopted children. If nominated, they
would not inherit the funds unless all other heirs with a claim to the money
reached an agreement. This results in a conflict between the fatwa position
and the established policy. Under the CPF Act, CPF money will be awarded
to the nominee when a nomination is made. Additionally, CPF funds were
not covered by AMLA or wills. This implies that under the law, distributing
CPF funds to the nominee is legally permissible, despite the fatwa’s stance
at that time, considering a nominee as a trustee obliged to follow fari id for
fund distribution. For that reason, Muis advised Muslim account holders not
to make nominations if they wished to ensure that their money should be
distributed according to fara'id>*® 'This differs from the CPFB’s approach,
which encourages nominations, especially on behalf of immediate family

members."”
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In 2010, the Fatwa Committee once again reviewed the issue of CPF
nomination. It considered the series of changes to the scheme, which generally
limited the freedom of contributors to spend their savings except through
specific transactions. In the same year, the Fatwa Committee decided that
CPF nomination is like Aibah, a gift different from other assets. CPF money is
not liquid income and thus can be seen as a gift made in the account holder’s
lifetime, which the beneficiary is not yet permitted to receive. In light of
changing times and the increasing rate of asset ownership among the Muslims
in Singapore, there was a growing interest in estate planning.’'° Hence, this
fatwa decision provides the community with an avenue to engage in estate
planning for their family members, especially since CPF savings represent a
significant portion of inheritable assets.

The historical changes in this CPF nomination issue highlight the
important role of Muis as an intermediary between the authorities and the
local Muslim community. Since its inception, AMLA has functioned as ‘living
law’ to apply Islamic law in accordance with the cultural and social context of
contemporary society.

For example, during the early implementation of AMLA around 1968,
scholar M. Siraj found that modifications had been made to inheritance laws
to suit local customs and culture. This phenomenon occurred in regions that
practised customary law (adat perpatih), such as Negeri Sembilan and Malacca,
as described in the first chapter of this book. Therefore, all ancestral property
would be given to female family members according to adat perpatih. The
consideration of these customs at that time also involved inherited property.
Fara’id was applied to the property acquired by an individual during their
lifetime through work and other efforts.

Since the establishment of Muis’ Fatwa Committee in 1968, they have
received various inquiries on CPF savings, such as the obligation to pay
zakat and nomination issues. The following is the fatwa decision on the CPF
nomination issued in 1971:
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f Fatwa on CPF Nomination (1971)

CENTRAL PROVIDENT FUND (CPF)

Question:

In my husband's CPF application form, my name was stated as the
nominee. Would my husband’s CPF become my property or part of his
estate?

Answer:

Based on Shariah law, the CPF money is included in the tarikah
(inheritance) of the deceased that must be divided amongst the heirs
according to faraid. The nominee is only a trustee. He will not receive :

. anything unless he is one of the heirs, whereby he would be given part of :
. the inheritance according to fard'id. :

Fatwa Decision 30/10/1971

The fatwa position elaborated on the issue regarding the status of the
nominee, such as the spouse of the contributor and their role as trustee.
However, this fatwa did not touch on the issue of the status of the CPF
savings itself, as the focus back then was to clarify on the status of the nominee.
'The fatwa decision also highlighted the view that CPF savings are considered
part of the contributor’s estate and should be distributed according to fari id.
Therefore, a CPF nominee is responsible for distributing the funds to heirs.

The 1971 fatwa appears to contradict the provisions outlined in civil
law, specifically the CPF Act. As per the Act, CPF savings are distinct from
other forms of savings; if a contributor passes away before withdrawing
these savings, the savings are not considered part of the contributor’s estate.
This discrepancy in defining the status of CPF savings between these legal
perspectives creates challenges in implementing the fatwa decision in everyday
scenarios. Consequently, when heirs bring up this matter in court, it often
leads to disputes due to these conflicting interpretations.

An example is the case of Saniah bte Ali v Abdullah bin Ali [1990]*"
which was heard in the High Court. The contributor was the late Salleh bin
Ali. Saniah was his stepsister, while Abdullah was his biological brother. Two
portions of CPF savings were the subject of dispute in this case: the first portion
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amounted to $8,038.76, while the second portion amounted to $60,607.71.
Abdullah received the first portion, while Saniah received the second portion.
'The plaintiff (Saniah) requested the court to clarify the status of the funds
received by the defendant (Abdullah) and whether it is considered part of the
deceased’s estate. The court found that the portion of $60,607.71 was not part
of the deceased’s estate and, therefore, not subject to section 112(1) of AMLA.
Therefore, the plaintiff was entitled to all the funds under the CPF Act.

The court reasoned that CPF savings are distinct from the deceased’s
estate and differ from other forms of savings. Hence, CPF savings do not
need to be distributed according to fara’id for Muslims. Taking into account
teedback and recent changes in CPF policy, the Fatwa Committee revisited
the matter of CPF nomination in 2010. The following is the fatwa decision
resulting from the discussion:

f Fatwa On CPF Nomination

1 The Shariah has determined that all property an individual owns
forms part of his tarikah (estate). Tarikah is subject to several religious
obligations, such as the payment of the deceased’s outstanding debts
(e.g., zakat or hajj debts) and/or disbursement of the deceased’s
estate before the remainder is distributed according to fara'id.

2 Regarding CPF monies owned by the deceased CPF contributor,
the Fatwa Committee decided in 1971 that it is considered part of
his estate and has to be distributed according to fara’id. The Fatwa
Committee also discussed the status of a CPF nominee. It held that a
nominee is only a trustee and responsible for the distribution of the
estate to the heirs according to the fara’id.

3 Based on feedbacks received, there are many cases where Muslim
families face difficulties because the previous fatwa did not recognise
the nominations made for dependants and family members who are
in greater financial need.

4 Atthe same time, there have been many changes in the administration
of CPF monies since 1971, especially in terms of the disbursement
to the contributor during his lifetime. One latest and significant
change is the gradual decrease of the withdrawal amount that the
contributor will received upon reaching the draw-down age. Instead,
contributors will receive a monthly sum, which, in most probability, is
only sufficient for their personal needs.

......................................................................................
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5 Based on the findings above, the Fatwa Committee deduces the
following:

i. Everyfatwaissued to the public should not limit the available options.
A fatwa must take into consideration the different circumstances and
conditions faced by each individual. Hence, a fatwa must provide
options for the public to determine their individual needs and welfare
(maslahah).

ii. The Fatwa Committee maintains that CPF monies form part of one'’s
tarikah (estate). Accordingly, for those who did not make a nomination,
it is to be distributed according to faraid.

iii. From the religious perspective, the nomination system is a
contemporary form of financial planning instrument not found in the
works and writings of classical scholars. However, there are several
similarities between the nomination system and hibah.3'?

iv. A comparison between the nomination system and hibah led to the
following findings:

CPF Nomination ‘ Hibah

Nomination is limited only to | Hibah is only valid with one's

personal CPF savings.

personal property.

CPF  monies remain under the
ownership of the account holder so
long as they have not been disbursed
to the nominee.

Money intended as hibah (gift)
remains under the ownership of the
giver until the giftee receives it (qabd
takes place).?t®

CPF contributor reserves the right
to revoke nominations provided
there has been no payout (qabd) for
that nomination.

An individual who makes a hibah
reserves the right to revoke/
change, provided there has been no
disbursement (qabd) of the gift.

CPF contributor may name his fara’id
beneficiary as a nominee.

Hibah may be made to fardid
beneficiaries.

There is no limit to nomination.

There is no limit to hibah.

The nominee will only receive CPF
monies after the account holder's
death.

Hibah may be received (the
execution of qabd) after the giver's
demise, subject to conditions.
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6 However, the Fatwa Committee had also found that hibah and the
CPF nomination system differ in these two aspects:

CPF Nomination ‘ Hibah

Nomination can be made for CPF
monies which are yet to be owned
by the contributor.

An individual may only make a
hibah of property already under his
ownership.

CPF nomination system has made
it a condition that disbursement
(gabd) may only take place after

Some scholars have made
it a condition that when no
disbursement of a hibah (qabd)

the contributor’'s demise without
the need for the consent of heirs.

takes place before the death of
the giver, the hibah may only be
executed with the consent of the
heirs of the giver.

7 The Fatwa Committee is of the opinion that the condition in hibah,
which requires the property intended as a gift to be under the
ownership of the giver at the time the gift was made, is intended to
avoid any ambiguity which may lead to deceit (gharar) or abuse (zulm)
of the recipient. Whereas regarding CPF savings, despite the gradual
increase in the contributor’s savings, elements of deceit or abuse do
not exist as the contributor’s intention and purpose were already
made clear at the start. This is in addition to the protection of the
monies provided by the CPF Act.

8 The Fatwa Committee is also of the opinion that the CPF nomination
system may be considered as hibah as it is made by the contributor
during his lifetime. However, gabd has not occurred due to the
restrictions imposed by the CPF Act. This differs from the classical
hibah, which requires the heirs’ consent if the giver passes away
before the execution of the gabd. Therefore, when a contributor
makes a formal nomination, it is proof of his intention and promise to
give his money to the nominee.
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Allah 8 mentions in the Quran:

& 25800 V1 1T ol

Which means: ‘O vyou who believel Fulfil [all] contracts.”
(Surah al- Ma'idah: Verse 1)

Allah 85 also mentions:
§@ Yota 08 33l &y el s

Which means: ‘And fulfil the covenant; verily, the covenant shall be
asked about.” (Surah al- al-Isra’: 34)

9 The original legal status of transactions is “permissible” based on the
following legal maxim:

e 2§ 0l U Yy ERsah Logadis 0,80 3 Y

Meaning: “The original [legal status of] contracts and conditions
is permissible except what is nullified or prohibited by the Muslim law
(Shariah)."s

Thus, the main principle in Islam on matters relating to financial
transactions (mu'amalat) is to recognise needs (maslahah) and avoid harm
(mafsadah).

10 Based on the reasons above, the Fatwa Committee decrees that:

i. Each CPF contributor is responsible for evaluating the option most
suited to fulfil the needs and protect the welfare of his family in the
administration of his CPF savings. The account holder may utilise the
nomination instrument, distribute it according to fard’id, or exercise
both options together. This evaluation and assessment must consider
the financial condition of the beneficiaries and who needs the money
more.
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ii. The nomination system is a contemporary form of property
distribution not found in the writings and scholarly works of scholars
of the past. However, it is permitted as it is considered a new form
of hibah. It is also able to preserve the spirit of fard’id in ensuring
the welfare of one’s dependants. This is particularly true considering
the amendments to the CPF Act when contributors will no longer
receive a substantive amount that would enable them to spend on
their dependants. At the same time, CPF contributors must be aware
that a nomination cannot be made with the intention and purpose of
unfairly denying the rights of the other beneficiaries.

11 The recipient of CPF funds, whether through inheritance or the
nomination system, must ensure that all debts of the deceased, if
any, are settled before taking the funds.

Fatwa Decision 3/8/2010

'The 2010 fatwa decision stands as the most recent ruling concerning
CPF and nomination. It underscores that the CPF nomination system
constitutes a novel instrument of fund management, lacking parallels in the
works of previous scholars. Yet, upon analysis, the Fatwa Committee found
resemblances between the CPFB’s
nomination system and the act
of giving hibah. As most of the = IHibah originates from the Arabic word
‘wahaba,” which means benevolence or
giving without expecting anything in
return. In the book Lisan al- Arab, the
definition of Aibah has been expanded
principles fundamental to Aibah | a5 a gift that is not intended for any
are similarly reflected within the  return and has no purpose. Hibah, from
concept of nomination. the inheritance perspective, refers to a
contract of giving ownership of property
to someone else during one’s lifetime
without seeking anything in exhange.

Hibah

CPF  nomination conditions
are found in the Aibah contract.
'This alignment signifies that the

In this regard, the form
of the contract based on civil
law in the concept of nomination has been considered for its compatibility
with the Shariah.**® However, it is crucial for the public to understand that,
despite sharing some resemblances, there exist distinctions between these
two concepts. On the whole, the Fatwa Committee has concluded that the
nomination contract stands as a distinct and innovative form of contract.
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Nomination as a Contemporary Form of Hibah

When discussing issues related to agreements or contracts that come in
the form of giving, scholars of the past established that the property owner
has the right to use the property (zasarruf) as long as the recipient has not
received their share. This opinion stands even if the owner has expressed their
desire to give their property so long as the transfer of ownership (gabd) has not
occurred. Scholars of the Hanafi, Shafi'i and Hanbali schools established that
the giver of hibah has the right to revoke their intention before gabd occurs.*'®
Scholars of the Maliki school, on the other hand, believe that ownership of
the property will be transferred to the recipient through #7ib and gabil even if
gabd did not take place.’"”

This situation is similar to the case of a — _

CPF contributor who has the right to revoke iy Cam ety L o

R . a L contract lies in ifs objectives
the nomination at any time, even if he initially (magdsid) and not based on its
intended to give the CPF funds to the nominee.  expression [purely].”
I—'Ie'nce, in this partlc'ular.aspect, the conceptof - . . . Quwi'id
giving through nomination bears resemblance al-Fighiyyah, 7:378.
to the hibah contract. The evolution of figh
revolves around addressing the needs and concerns of society across difterent
eras. The emergence of giving through nomination is a recent matter, presenting
today’s fugahi’ with challenges in finding solutions and establishing its legal
standing. While the explicit text of Shariah does not encompass every facet
of human life until the end of time, the methodologies of figh and usi/ al-figh

serve as guiding principles to derive the law. Al-Zanjani mentioned:

S A JsoVly (b e ¥ Bl wSST SAS) (b wlE Y A Al ol
o O3 M Ll i Y aldly calins Sysas Hally el Lgts s
glogl ) saaadd Flall sl g b SV ol Ul s oo 2T b

...oMLS.») CJ&J\

Which means: “Indeed, all issues that are specific in nature (juz'i) are
endless. Likewise, the laws of these specific issues (juz'i) too are endless. Meanwhile,
principles which are specific in nature (juz'i) — from which meanings and causes are
derived from — are limited and finite, and something finite cannot possibly fulfil the
infinite. Therefore, another way must be sought to decide the laws of specific issues
(juz'1) namely by adhering to something that is general in nature (kullt) such as the
principle of public interest (masalip).” '
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Based on this, most scholars believe that the original ruling for all
new transaction contracts is that they are permissible.’” Based on a figh
principle: “The original ruling for a contract is that it is valid unless it is annulled
or prohibited by the Muslim law (Shariah).”** This perspective is also echoed
in the aforementioned fatwa. Ibn Qayyim emphasised that Shariah assesses
the intended meaning (a4 ‘ani) behind a contract,** differing from the laws
governing worship, which possess limited room for interpretation. Ritual acts
of worship are strictly bound by the content within the Shariah text (nugis).>*

When discussing the opinions of scholars regarding modern banking
transactions (mu ‘amalat), Sheikh Ali Gomaa stated that most modern
conventional banking transactions are classified as new types of contracts,
and therefore, their rulings are not explicitly stated in the texts (nugis) and
classical figh books.*”® He emphasised
the necessity for a new ijtihad that places = ‘The contract of a/~Wafa' from
paramount importance on addressing the | the perspective of the Hanafi
needs and welfare of society. Additionally, school of law
he referenced instances from figh writings = 7z. mansaction of buying and
illustrating how earlier fugaha’ attended to selling that occurs between two
societal needs and deliberated on resolving  parties with a condition that the
novel contractual issues that had not been | sold item can be repurchased by the
previously addressed. seller at the initial price. At times,

the item sold serves as collateral

An example is the discussion within Jor the buyer’s debt. Scholars hold
the Hanafi school of thought regarding the = varied 'Ofi”iom on £bis transaction
sale of a/~-Wafi'. Sheikh Mustafa al-Zarqa d_ue_to s m‘?mblame i iz o
mentioned that back then, most members of A
the Bukhara community were in debt, the
Hanafi school identified a new type of contract called a/~Wafa’. This contract
aimed to protect the rights of the creditor while ensuring that the debt would
be repaid.?**

Regarding CPF nomination, it is a new issue which requires new #jzihad
to understand the rule regarding its implementation. This 7j#i/had must be based
on the Quran and Sunnah while prioritising the needs of society. In this context,
the Fatwa Committee scrutinises the specifics of the nomination procedure
and juxtaposes it with other mu ‘amalat contracts found in chapters related to
giving (al-tabarru'ir) within the realm of mu amalat. Such an examination
ensures that the new contract aligns with Shariah principles, preventing any
contradictions. Additionally, the Fatwa Committee seeks to identify the
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magqasid al-shari'ah related to this issue, which includes the examination of
aspects related to the protection of religion, life, intellect, lineage and property.
At the same time, the fatwa decision is not intended to circumvent fara ‘id.

Rather, the decision gives the Singaporean Muslim community an option
when distributing CPF funds — whether to distribute the funds according to
fara’id or through nomination. Nominating CPF funds becomes essential
when contributors aim to allocate the funds to needy heirs or those who are
not entitled to fari id.

Insurance Nomination

Any issue related to insurance in Singapore, whether conventional or
takaful, is subject to the Insurance Act enacted in 2002. Insurance and takaful
policies purchased from various insurance companies to cover the cost of living
will be considered the policy owner’s assets. Examples of insurance available in
the market include health, travel and vehicle insurance.

Similar to CPF schemes, account or policyholders will be given the option
to nominate their insurance funds. This provision enables individuals without
heirs, e.g. converts or those living independently, to allocate their savings to
deserving recipients. Common nominees include foster families, non-Muslim
tamily members, acquaintances and various charitable organisations. In this
context, insurance nomination offers individuals greater freedom in allocating
their assets compared to inheritance, which often carries limitations.

Nomination also allows the policyholders to bequeath some of their
insurance funds to family members in need. These family members may face
issues such as huge medical expenses and educational expenses, or circumstances
where they are unmarried or have dependents who are not entitled to fara id,
such as grandchildren, stepsiblings or stepparents.

Insurance policyholders are not mandated to make a nomination. In the
absence of a nomination, the heirs may still contact the insurance company to
claim and manage the funds. The heirs would only be required to present the
Grant of Letters of Administration or Grant of Probate to allow the funds
to be withdrawn and distributed to the beneficiaries. This contrasts with the
process of claiming CPF funds, whereby heirs must furnish the Certificate of
Inheritance from the Syariah Court to enable the Public Trustee to channel
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the funds to the recipient. Therefore, nominations can facilitate family affairs
as the insurance funds can be channelled directly to the nominee without
the requirement of Grant of Letters of Administration, Grant of Probate, or
Certificate of Inheritance.

Sections 491 and 49M1 of the Insurance Act,amended in 2009, outline
two types of nominations applicable to policies with death benefits. Here are
the specifics:

a)  Revocable nomination: The policyholder retains the right to
modify or revoke the nomination. While the policyholder receives
all current life benefits, the nominee is entitled solely to the death
benefits.

b)  Irrevocable nomination: The policyholder has relinquished
ownership of all returns from the policy. All returns are directed
to the nominee. Any alterations or revocations to this nomination
mandate the nominee’s consent, as stipulated in the Insurance Act.

'These two approaches differ notably. For instance, a revocable nomination
might appear more limiting compared to an irrevocable one. In today’s dynamic
economy, an individual’s assets often traverse different phases and experience
numerous changes. Consequently, it becomes challenging for someone to
completely surrender ownership of assets while they are still alive.

Similar to the CPF fund nomination, it is imperative to determine
the status of the insurance nomination — whether it is part of the estate
or otherwise. Until 2007, the Fatwa Committee issued three fatwa rulings
related to insurance nomination. An analysis of these fatwas showed that
the Fatwa Committee’s understanding of the concept of nomination had
evolved. The fatwa rulings issued in 1971 and 1998 did not differentiate
between types of nomination, whereas the 2007 fatwa ruling considered only
irrevocable nomination as a valid gift (»ibab). However, the fatwa ruling did
not delve into the status of the nominated insurance funds — whether the
funds are lawful or not.
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Fatwa Decisions on Insurance Nomination

Year Fatwa Topic Fatwa Summary

1971 | CPF & Insurance | The nominee acts as a representative to
Nomination distribute the assets to the heirs. The
nominee will not obtain the assets unless
they are also deemed as an heir.

1998 | Insurance Insurance policies are part of the deceased’s
Nomination estate and should be distributed according
to fari'id among heirs. The nominee’s role
remains that of a representative without
ownership rights.

2007 | Revocable and Revocable nominations are deemed invalid,
Irrevocable necessitating distribution of insurance
Nominations funds in accordance with fari 'id. Nominees

act as representatives.

Irrevocable nominations resemble Aibah
(gift), granting the nominee rights to
receive their allocated share.

In 2012, the Fatwa Committee revisited the 2007 fatwa ruling, which
had permitted only irrevocable nominations, after receiving feedback from the
community. The community expressed challenges with irrevocable nominations
because of their restrictive nature. Consequently, the fatwa ruling was revised in
2012, affording policyholders the option to opt for revocable nominations. The
Fatwa Committee further asserted that nomination constitutes a contemporary
torm of hibah that is in line with the principles of the Shariah. The details of

the fatwa are as follows:
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f Fatwa On CPF Nomination

Background

The Fatwa Committee has received some questions from members
of the Muslim community on the ruling of making a revocable nomination
for their insurance policies. This matter was also reported in Berita Harian
on 7 April 2011.

This issue arose following the amendments to the Insurance Act
in September 2009. This amendment allows insurance policyholders, in
general, to make a revocable nomination.®> A consequential amendment
was subsequently made to section 111(1)%%¢ of the Administration of
Muslim Law Act (AMLA). The consequential amendment disallows Muslims
from making a revocable nomination except when it is in accordance with
Islamic law.

General Explanation

The Fatwa Committee acknowledges that Muslim scholars differ
in their opinions on purchasing insurance. Some view it as permissible in
Islam based on protecting the welfare of Muslims,*?” while others view it
as prohibited due to the elements of shubhah®?® and gharar,** whether in
the process of how the fund is accumulated or the method in which it is
invested.3%°

In its discussion, the Fatwa Committee considers the changes to
the economic and demographic aspects that lead someone to plan for
his finances in preparation for old age or his family’s future needs. With
limited investment options for low- and middle-income members of the
community, some of them may choose to undertake financial planning in
the form of insurance.

The Fatwa Committee opines that each Muslim who intends to
participate in any insurance scheme is responsible for choosing a scheme

which best fulfils the requirements of the Shariah based on the views of
the jurists that he is most convinced with.
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Necessity of a nomination

The Fatwa Committee is of the opinion that a nomination forinsurance
is an instrument that can fulfil the needs of those who plan for their monies
to benefit those in need. On this basis, a fatwa decision was issued by
the Fatwa Committee in 2007, which allows insurance nomination for
Muslims. However, only irrevocable nominations were allowed in the 2007
fatwa as this form of nomination fulfilled the description and requirement
of hibah®* as described in Islamic Figh (jurisprudence) literature.

Based on the Fatwa Committee’s observation of the application
of irrevocable nomination since the issuance of the 2007 fatwa, the
Committee found several limitations within the irrevocable nomination
which could pose difficulties to the insurance policyholder. Some of the
limitations are:

* Only the spouse or children can be made nominees (beneficiaries)
for an irrevocable nomination.

e An irrevocable nomination cannot be revoked or amended even
after a divorce (except with the consent of the nominee(s).

e Any payout from the life benefits of the insurance policy (if any)
is payable only to the nominee(s). If the policyholder is involved in
an accident, he will not benefit from the insurance payout.

e |f the nominee passes on before the insurance policyholder, the
nominee’s portion of the nomination is considered part of his
estate and does not return to the insurance policyholder.

Comparison between CPF nomination and insurance nomination

During the review of the fatwa position on revocable nomination,
the Committee studied the fatwa regarding CPF nomination issued in
2010 to analyse the characteristics of both nomination types. Based on
this study, the Fatwa Committee found that there are similarities between
the two as follows:

a. The returns from both types of accounts become the right of
the nominees upon the demise of the CPF account holder or the
insurance policyholder.

.......................................................................................
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b. The nomination is invalidated or revoked upon the nominee’s
demise, and the monies remain within the rights of the CPF
account holder or the insurance policyholder.

c. The CPF account holder or insurance policyholder can amend his
nomination without seeking prior consent from any nominee.

The concept of hibah and nomination

The Fatwa Committee also finds multiple similarities between hibah
and nomination. For instance, the wahib or gifter has the right to revoke
or change his hibah provided no qabd®*? has occurred. In the instance of
revocable insurance nomination, like CPF nomination, gabd has not taken
place before the death of the policyholder according to the provisions of
civil law.

The Fatwa Committee is of the view that such a form of nomination
can be regarded as a form of hibah as it is completed while the CPF account
holder or insurance policyholder is alive. Furthermore, when the insurance
policyholder makes an official nomination, it becomes a clear testimony of
his commitment to give away his monies to the nominee(s). It is mentioned
in the Quran:

22 13T 50 G g

Which means: Oh, you who believe! fulfil (all) your indentures.
(Surah al-Ma'idah: Verse 1)

The Quran also says:
AR B NP I
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Which means: And keep the covenant. Lo! of the covenant it will be
asked. (Surah al-Isra’: Verse 34)
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Decision of the Fatwa Committee

The Fatwa Committee decided that a revocable insurance nomination
is a contemporary form of hibah. It is a new form of financial planning that
aligns with Islamic principles. Although it is not found in classical writing, it
can be accepted. This is based on the legal maxim that allows novel ijtihad
for financial transactions, especially in contemporary issues not previously
discussed in detail in past Islamic literature. Ibn Qayyim Al-Jawzi mentions
this:

e B 5 e Al s V) BRal byl 58 g Yl

“The original status of a contract is permissible unless it is declared
prohibited by the Shariah.”*33

The Fatwa Committee is of the opinion that a revocable insurance
nomination is the same as a CPF nomination. Both are accepted as
valid forms of hibah. The Fatwa Committee further advises the Muslim
community against making a nomination to cause injustice towards
beneficiaries. At the same time, every Muslim is responsible for ensuring
that all the debts of a deceased Muslim are settled before using any
of his monies that he leaves behind, whether by way of fara’id, will or
nomination.

Fatwa Decision 2/2/2012

......................................................................................

Following the abovementioned fatwa ruling, amendments were made
to the relevant AMLA sections in 2018 allowing Muslims the option of
selecting revocable nominations.** While insurance and CPF nomination
methods share the common aim of allocating funds to nominees after death
and grant policyholders the liberty to continue or annul nominations, they
differ in fund origins and creditor claims on the deceased’s estate. CPF funds
are personal savings with additional benefits from the government, whereas
insurance funds result from monthly premium contributions by policyholders
and insurance companies. Legal distinctions exist as well; for instance, creditors
retain the ability to pursue debt repayment using insurance funds even after
the nomination process. In contrast, creditors cannot access nominated CPF
tunds for debt repayment purposes.
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Nonetheless, it should be noted that in Islam, debt repayment is
mandatory upon death. Therefore, the condition to pay off the deceased’s
debts take precedence before the nominee recovers their share in line with the
objective of Muslim law. Such was the advice of the Fatwa Committee to the
community through the CPF Nomination fatwa in 2010:

“The recipient of CPF monies - whether by way of fara’id distribution or
nomination - is obliged to ensure that all of the deceased debts are settled before using
the money for personal use.”

The fatwa also addresses the matter of revoking Aibah. Within the
tramework of nominating heirs, CPF funds, and revocable nominations,
account holders retain the right to rescind their nominations during their
lifetime. This is in line with the concept of a Aibah contract, in which
scholars of the Shafi’i, Hanafi and Hanbali schools have established that
the giver of the Aibah (gift) has the right to revoke their intention before
acceptance (gabd).’¥

Dependants’ Protection Scheme (DPS)

The Dependants’ Protection Scheme (DPS) is a term life insurance
policy that aims to assist its members who are under the protection of the
insurance scheme, along with their dependants, for a certain period after
death. This insurance scheme also protects members who are terminally ill
or permanently disabled before reaching the age of 65.%°¢ Under the rules of
DPS, dependants are defined as individuals who depend on the deceased for

their livelihood, such as immediate family members.

Members up to 60 years old will be covered for a maximum sum assured
of $70,000. Members who pass away between ages 60 and 64 will receive
$55,000.%" If the protected member has made a nomination through DPS
with the insurer’s knowledge, the DPS funds will be disbursed to the nominee
based on their nomination. If the policyholder has not made a nomination,
the DPS funds will be disbursed to the claimant and must be distributed to
the heirs according to farad id. Claims payments for terminally ill or disabled
members will be disbursed directly to them.*** Nominations can also be made
tor specific individuals or organisations.**’
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DPS is categorised as a revocable nomination. If the policyholder does
not make a nomination, the claim proceeds will be disbursed either to the
estate administrator or the deceased’s family members. The estate must then be
distributed according to the Certificate of Inheritance.** If the policyholder
has previously made a nomination, the DPS funds will still be regarded as part
of the deceased’s estate. According to the 1997 fatwa ruling, these funds must
be distributed among beneficiaries following the guidelines of fara id.**! This
concurs with the broader 2007 fatwa ruling on insurance nominations.

In 2023, the Fatwa Committee revisited this matter to reconcile several
interconnected fatwa decisions. During this review,a point of contention arose:
the ambiguity surrounding the nature of the DPS funds—whether they are a
product of the deceased’s lifetime efforts
or otherwise. For example, the deceased’s
last salary is the result of their efforts.

Death Gratuity’

The monetary compensation genemted
From there, the funds become part of when a person dies while in service with

their estate. The matter was discussed in = zheir employer. The compensation is later
the 2009 fatwa decision related to death given to family members as financial
gratuity, in which the opinion of Ibn | assistance.

Hajar al-Haytami was cited.

According to al-Haytami, everything a person endeavours during their
lifetime becomes part of their estate.*** According to this perspective, any
assets or benefits received after death are categorised as part of the estate if
they are a consequence of the deceased individual’s actions while alive.

Given this viewpoint, a review of the fatwa ruling on DPS is warranted.
One of the primary goals of DPS is to offer financial aid to the immediate
family members of the deceased member. While the 1997 fatwa ruling
stipulated that DPS funds received by family members should be distributed

in accordance with fari 'id, certain developments necessitate consideration.

In addition, a group insurance scheme possesses a similar objective to
DPS, which is to provide financial protection for surviving family members. The
Fatwa Committee in 2014 discussed group insurance schemes (for instance,
the case of the estate of “H bin N”). The Fatwa Committee established that
if the policyholder has made a nomination, the nominee is entitled to receive
the allocated funds as it is considered a hibah. If the policyholder does not
nominate, it is considered part of the deceased’s estate.

Central Provident Fund (CPF) and Insurance Nomination 3 183



Difterent kinds of group insurance schemes exist in the market, with
some specifying the employee as the policy beneficiary, while others remain
unspecified. According to Islamic law, group insurance is like ijtima’
insurance. The employer has obtained the policy on a cooperative basis
(al-takaful al-ijtima i) to safeguard employees’dependent on their employment.

Here are the specifics of the 2014 fatwa decision:

f Group Insurance

1. If a group insurance policy designates an employee as the recipient
(beneficiary) of the policy proceeds, then the proceeds will be
considered part of the deceased’s estate and distributed through
fara’id.

2. However, if a group insurance policy does not designate the employee
as the recipient (beneficiary) of the policy proceeds, and all insurance
proceeds will be distributed to the employee’s closest family members
(named dependants), then the proceeds of the policy are not subject
to fara'id distribution as it is not part of the deceased’s estate.

Fatwa Decision 26/8/2014

'The 2014 fatwa ruling is a continuation of the 1988 fatwa ruling on
group insurance. The 1988 ruling did not provide a definitive ruling on the
legal status of group insurance. The fatwa stated: “..since the Group Insurance
Scheme cannot be determined whether it is included in this cooperative insurance or
not, the Fatwa Committee is of the opinion that it is up to each individual to choose
which opinion is necessary for him.”

'These advancements underscore the necessity of such schemes, especially
for communities residing in cosmopolitan cities like Singapore. It becomes an
individual’s endeavour to ensure the financial security of their family members,
particularly in the immediate aftermath of their demise. These protective
measures uphold the welfare of immediate family members in alignment with
Shariah principles and objectives.
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For example, Allah’s command in Surah a/~-Nisa', verse 9, which means:
“Let the guardians be as concerned (for the orphans) as they would if they were to
(die and) leave (their own) helpless children behind. So let them be mindful of Allah
and speak equitably.” Similarly, the Prophet # urges caution when making wills
to prevent descendants from facing poverty and hardship. (Hadith narrated by
Al-Bukhari, 2742; Muslim, 1628a)

'The matters deliberated upon here were thoroughly assessed by the Fatwa
Committee during the re-evaluation of the fatwa stance on the DPS scheme.
In 2023, the Committee decided that the DPS funds received by the nominee
constitute their unequivocal entitlement. Consequently, if a nomination has
been made, these funds will not form part of the estate, and there will be no
requirement to distribute them among the heirs through fari 'id. However, in
the absence of a nomination, the DPS funds will be included in the deceased’s
estate. Here are the specifics of the 2023 fatwa ruling:

f Nomination for the Dependants’ Protection Scheme (DPS):

INTRODUCTION

1. The Fatwa Committee received a question from the Office of the Mufti
(OOM) on 20 July 2023 regarding nomination in the Dependants’
Protection Scheme (DPS), whether it is subject to the principles
of faraid and needs to distributed to the estate according to the
principles.

2. This question is also related to the fatwa decision on the DPS scheme
issued in 1997. The Fatwa Committee at the time decided that the
assured sum in the DPS should be distributed to the heirs according
to the rules of fara’id (whether it had been nominated or not) because
the assured sum is considered part of the policyholder’s estate after
their death.3#®

3. However, there is a need to review the 1997 fatwa decision as fatwas
related to nominations (2010) and insurance (2012) have since been
reviewed, where nomination is considered as a new form of giving :
recognised in Islamic law. This review is necessary also to ensure that
the fatwa can be properly implemented to secure human welfare and :
ensure its alignment with the objectives of the DPS scheme.

......................................................................................

Central Provident Fund (CPF) and Insurance Nomination 3 185



f

DPS NOMINATION SCHEME

4. The DPS is a term life insurance scheme owned by many Singaporean
workers. It aims to alleviate the financial burden that family members
may face at an early stage if the policyholder (i) passes away, (i) suffers
from a terminal illness, or (iii) loses all physical abilities permanently
(Permanent Disability) before age 65.

5. The policyholder has the right to nominate the benefits from this
scheme to a nominee, whether the nominee is (i) an individual, whether
they are an heir or not, or (i) a legal entity.3#

LEGAL CONSIDERATIONS

a) Discussion of the DPS nomination contract

6. The nomination contract for the DPS scheme is a new kind of contract
not found in the issues of past jurists in the figh tradition (turdath).
According to the general figh principle, all new contracts are valid if
they have not been explicitly prohibited by the Shariah.
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Meaning: “The original ruling for a contract and its conditions is
permissibility and validity, it is not prohibited and invalidated except for what
Shariah indicates as prohibited and invalidated.”**

7. The DPS nomination contract falls also under the category of ‘aqd
al-tabarruat (contract without any exchange in return). This is
because nomination is a form of giving by the policyholder to the
nominee without any payment/exchange of assets between the two
parties. Therefore, the contract remains valid, even if the nominee
only receives the compensation after the policyholder’s death. It is
similar to a will contract, when the distribution of money only occurs
after the testator’'s death.®*® The policyholder is free to determine
(hag al-tasarruf), during his/her lifetime, who will receive the DPS
assured sum.

......................................................................................

186 X FATWAS OF SINGAPORE VOLUME 2 INHERITANCE AND ESTATE PLANNING



f

b) Distribution of DPS Assured Sum

8. In addition to considering the validity of the nomination contract, two
aspects require further consideration, namely: (i) the issue of al-qabd
and (ii) the likelihood of the nominee not receiving the DPS assured
sum.

First: The issue of al-Qabd

9. Although the nominee does not receive the DPS assured sum
(al-qabd)®**’ before the policyholder’s death, this does not necessarily
invalidate the contract.

10. This is because the general principle (al-asl) in contracts is that
al-gabd is not a prerequisite unless specifically required. This is also
the more accurate view in the Shafi'i school as written by Imam
al-Nawawi in his book Rawdah al-Talibin.®*® This is also the view of
Ibn Rushd Al-Hafid in Bidayah al-Mujtahid wa Nihayah al-Mugtasid.*

Second: the likelihood of the nominee not receiving the DPS
assured sum

11. The DPS assured sum will be distributed to the nominee if only the
policyholder passes away before the age of 65 and the sum has not
already been paid to the policyholder. Therefore, there is a possibility
that the nominee may not receive anything.

12. Nevertheless, from an Islamic viewpoint, these terms do not affect
the contract’s validity as the policyholder has willingly consented
to all the terms and conditions outlined in the DPS agreement. The

Qur'an underscores the importance of honouring agreements made
by individuals. Allah 8& said:

a8 15T 0 el g

Meaning: ‘O vyou who have believed, fulfil [alll contracts.”
(Surah al-Ma'idah, verse 1)

......................................................................................
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13. The Prophet £ also explained the importance for every Muslim to
fulfil all agreements:

urs 4ot 5 9 i Bs Yy bt B O20nsdy
Meaning: “And the Muslims are bound by their conditions, except for
a condition that forbids what is permissible or permits what is forbidden.”3>°

14. The terms and conditions contained in the DPS are also included in
the general figh principle:

Waylazst by 2ll 3 Lo
Meaning: “The original ruling for conditions is to recognise them.” %>t

15. The Fatwa Committee is of the view that the two terms of the DPS
mentioned above do not affect the validity of the nomination contract.
Both matters do not conflict and negate the original purpose of the
DPS scheme contract.

FATWA COMMITTEE DECISION
16. Based on the considerations above, the Fatwa Committee has decided:

i) The assured sum in DPS received by the nominee is the absolute
right of the nominee. If the policyholder has made a nomination,
the money does not become part of the deceased’s estate and,
therefore, is not subject to distribution according to fard’id.

i) As for the assured sum in DPS that is not nominated, it becomes
part of the deceased’s estate and can only be distributed
according to faraid.

17. The Fatwa Committee advises individuals to meticulously plan for their :
estate, especially when making nominations via DPS. They should '
avoid causing injustice or harm to other heirs, while, at the same time, :
considering the needs of dependants or others who may be in greater
need. This is based on the Prophet’s # advice in his hadith:

......................................................................................
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Meaning: “..Indeed, for you to leave your heirs well-off is better than to leave
them dependent on others...”3>?

18. May Allah 8& grant us wisdom and prudence in planning and managing
our assets during our lifetime.

Fatwa Decision 21/9/2023
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Special Needs Trust Company (SNTC)

'The Special Needs Trust Company (SNTC) plays a role in administering
trusts for the disabled, including those with dementia, autism, Down
Syndrome, and other mental disabilities. Through the SNTC Trust Fund,
funds designated by their guardians (whether via wills, insurance, or CPF
nomination) are safeguarded over the long term. The government guarantees
the principal value of the SNTC Trust Fund as the fund is managed by the
Public Trustee.**

In this regard, the Fatwa Committee received a question regarding the
legality of participating in the SN'TC Trust Fund, the status of the accumulated
tunds, and whether or not they will be considered part of a Muslim’s estate.
'The details are as follows:

f

Hibah SNTC

The Fatwa Committee received a question from the Disability
Office, Ministry of Social and Family Development (MSF), regarding the
trust managed by SNTC. The question asked was: What is the status of
this trust fund from the Shariah perspective?

Background of Special Needs Trust Company (SNTC)

The Ministry of Social and Family Development (MSF) and the
National Council of Social Service (NCSS) formed the Special Needs
Trust Company (SNTC) in the period of 2008 to 2009. It is registered
as a company limited by guarantee with Charity and IPC status. SNTC
manages the trust fund set up by parents or caregivers of Persons with
Special Needs (PSN).®>*This trust fund includes a care plan and a savings
component and is only exercised when the parents or caregivers pass
away or are incapacitated. When this happens, SNTC administers the
beneficiary’s expenses based on the plan drawn up in the trust deed.®>®
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The needs of persons with disabilities

SNTC Trust was established to fulfil the needs of Singaporeans with
special needs. According to an official estimate in 2010, there were 97,200
persons with special needs in Singapore or about 3% of the population.®*¢

Persons with special needs require specific support. Statistics have
shown that 63% of them cannot work outside of the special centres that
are set up to employ persons with disabilities and, hence, are not capable
of being financially independent. Findings have also shown that the life
expectancy for people with disabilities is generally like others. Therefore,
they would incur higher expenses for their intensive caregiving and financial
needs. The government has provided various assistance schemes for those
with disabilities. However, many parents wish to ensure that their children
will continue to be cared for and have sufficient savings, even after their
passing.

Comparison of instruments for the transfer of wealth and the SNTC trust
fund

As the SNTC trust fund is activated upon the parents’ demise, this
has led to questions as to whether the fund is part of the parents’ estate
and whether there are financial instruments like the fund in classical figh. As
such, there is a need to study and compare the SNTC trust fund contract
and other wealth transfer instruments in Islamic law. The conclusions of
the comparison are as follows:

* The SNTC Trust does not fulfil the conditions of the will because
the transfer of wealth through SNTC is not limited to one-third
of the entire estate, and the beneficiary can be an inheritor.
This differs from the rules of leaving a will in Islam, whereby the
beneficiary cannot be among those who will inherit the estate.

e The SNTC Trust is not the same as a special wakaf as it is not
perpetual.

e The SNTC Trust is also different from that of a nuzriah as a nuzriah
is an instrument which requires sighah or special pronouncement,
which is not found in the SNTC trust.®’

......................................................................................
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* While there are elements of hibah which can be found in the
trust, the trust is not the same as hibah as it does not fulfil
the conditions of hibah. The reason is because the transfer of
property ownership does not happen completely during the
giver’s lifetime. The trust also has elements of hibah al-rugba
because the giver has the option to take back the property if
the beneficiary predeceases the giver. However, the trust is
also not the same as hibah al-rugba because there is a third
party that functions as a trustee - the SNTC - before the
qabd takes place fully. It is on these grounds that the Fatwa
Committee considers it a Specific Hibah Trust, and it is a new
instrument of gifting.%>®

Decision of the Fatwa Committee

Based on the above considerations, the Fatwa Committee has
decided that pledging wealth to the SNTC Trust by the parents or
caregivers of a person with a disability is permissible. This trust is an
instrument of wealth transfer that is different from the instruments
contained in the classical figh but is in line with the objectives of shariah
(magqasid al-Shari'ah). It is, hence, a special trust hibah (hibah amanah
khas) and does not have to comply with the rules of fara’id.

As stated in the fatwa ruling on the issue of CPF nomination and
insurance nomination,®? the approach to create a new contract (akad)
can be taken as long as it fulfils two main conditions:

|. It does not conflict with any explicit Islamic rulings, as per a
fundamental principle articulated by Ibn Qayyim al-Jawziyyah
concerning ijtihad in matters of mu'dmalat (transactions). He
stated:
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Meaning: “The basic rule for contracts and conditions is their validity,
except what the Shariah invalidates or prohibits.”3¢°

......................................................................................
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[I. It is in line with the goals of Islamic law and fulfils the magasid.
Specifically, it caters to the requirements of individuals with
disabilities, ensuring their well-being. It meets the magasid of
preservation of religion because it ensures that the needs of the
person with a disability, which includes his religious needs, will be
well cared for by a trusted party. It also ensures the preservation
of life because his daily needs, including physical development and
specialised training, are being met. For those who are unable to
live independently, long-term care is available through institutions
dedicated to assisting persons with disabilities. Furthermore, the
preservation of intellect is met through special education classes
for those with such needs. The classes are often offered through
educational programs that begin at a young age, at special schools,
and in the form of additional support at mainstream schools.

With the trust fund, the wealth needed for the person with a disability
will be protected, and it will be managed in a way that ensures that their
needs are fulfilled. Prophet Muhammad & emphasised the importance of
caring for and protecting the weak in society in a hadith reported by Imam
al-NasaT:
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Which means: “Verily Allah only supports this nation due to the weak
among them, through their supplications and prayers and their sincerity.”

Following the principle of hibah gabla al-qabd, if the beneficiary
passes away before the giver (mother, father, or caregiver), the wealth can
be returned to the giver. If the beneficiary of the trust passes away before
the fund is exhausted, then the remaining amount is to be included as
part of his estate and must be disbursed according to appropriate Islamic
guidelines upon death.

The Fatwa Committee strongly asserts that the transfer of wealth in
the SNTC trust fund solely serves the purpose of safeguarding the interests
and needs of individuals with disabilities.

Fatwa Decision 23/6/2015

.......................................................................................
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Similar to the fatwa ruling on CPF nomination and insurance, the fatwa
decision on the SNTC trust fund highlights the concept of a new form of
gift (hibah) to meet the needs of today’s society. The hibah contract has been
widely used in Islamic countries, such as the Amanah Hibah in Malaysia. The
SNTC trust fund was thus established to provide opportunities for parents or
guardians to plan their finances and distribute a portion of their assets to the
disabled individuals under their care, especially after their death.

This 2015 fatwa ruling permits asset transfer through the SNTC trust
fund. The Committee recognised the fund’s purpose in safeguarding the
interests and needs of disabled individuals. Hence, this ruling not only aids
in estate planning for Singapore’s Muslim community but also addresses the
concerns of guardians, particularly parents, in ensuring sustained financial

resources for their children with special needs.**!

'This fatwa ruling employed various figh principles, including figh al-
taysir, which considers the ease and circumstances of the inquirer, within the
scope of permissibility. It also integrated the concept of al-mashagqgah tajlib
al-taysir, where difficulty prompts facilitation, aiming to streamline the affairs
of guardians responsible for their disabled children.**?The principle of a/-zaysir
also forms a part of the main principle of the religion,* wherein the Shariah
seeks to simplify and avoid burdening individuals beyond their capacity. This
is in line with the words of Allah d:3¢4
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Which means: “Allah intends for you ease and does not intend for you
hardship.” (Surah al-Bagarah: 185)
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Conclusion

Multiple fatwa rulings outlined in this section focus on estate planning
and underscore the significance of organising finances for the family’s welfare.
While acknowledging the enduring importance of fara 'id, which will remain
until the end of time, these rulings aim to capture the practical nuances
and circumstances of contemporary life. In this day and age, an individual’s
obligations extend beyond ensuring the needs and obligations of immediate
family members. It also encompasses the care and well-being of dependents,
including other family members and especially daughters, regardless of their
inheritance under fara’id. 'The law of fara’id holds the essence of trust and
responsibility, observed by Muslims from the time the verses on inheritance
and wills were revealed. However, the present reality and societal customs have
evolved significantly. Thus, Muslims today need to proactively secure the well-
being of their nearest family members after their demise through adequate
estate planning.

Singapore places significant emphasis on social justice as an entrusted
value in line with ongoing modernisation. However, this also introduces
new challenges for the Muslim community. Considering Singapore’s current
landscape and the discussions outlined in this section, it is essential for the
community to recognise that Estate distribution should not be confined
solely to fara’id or wills. Various estate planning instruments such as hibah
can be considered as alternatives when resolving various issues related to
the distribution of Muslim estates in Singapore. In this regard, Muslims
in Singapore can now allocate their assets through CPF nomination and
insurance nomination without the need to write a will.
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JOINT TENANCY AND JOINT
ACCOUNT

(o"ﬁ'%)}& sl‘/“ :)}M/G 8 ‘3
Meaning: And Muslims must keep to the conditions they have made.”
(Hadith narrated by a/-Tirmidhi, 1352)

Home ownership remains an important matter in the lives of the Muslim
community in Singapore. Despite the escalating cost of living and diminishing
savings, approximately 90% of Singaporeans own their own homes,*® reflecting
the phenomenon of being cash-poor and asset-rich. As a result, the division of
properties often becomes a primary source of contention among the heirs to
an estate,® alongside other disputes involving assets like Central Provident

Fund (CPF) savings and bank deposits.

As such, this chapter will delve into the topic of inheriting a house
under housing law, understanding government policies, the principles of fatwa
regarding joint tenancy and instruments such as Aibah and nuzriah. It will
conclude with a discussion on joint bank accounts and the relevant fatwa
decision.

Developments of Inheritance Rights

From the 1970s onwards, contested cases of inheritance in the Muslim
community usually involves a deceased’s Central Provident Funds (CPF)
savings, apartments purchased through Singapore’s public housing scheme or
both. Such contestations reflect the changing nature of property holdings in
the community after independence. Following the introduction of a national
compulsory savings scheme in 1955 and a mass drive towards home ownership
spearheaded by the Housing and Development Board (HDB) since 1960, asset
accumulation extended beyond the confines of a privileged, affluent Muslim
merchant class. Most adult and employed Muslims in Singapore possess CPF
savings and own property; with about 90% of the city’s residents currently live

in HDB flats.3¢”
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Amidst these socio-economic shifts, inquiries emerged regarding
the distribution of assets post-death and the compatibility of fara’id with
CPF and HDB regulations on nomination and succession. While AMLA
safeguarded Muslims’ rights to implement fara id and limited will-making to
external beneficiaries receiving up to one-third of the estate, CPF regulations,
for instance, permitted Muslims to nominate a sole beneficiary to inherit their
savings entirely. This led to questions on whether the CPF nominee’s position
is as a beneficiary or simply an administrator who divides the savings according
to fard 'id. Similarly, HDB joint tenancy rules allow a person to inherit the
flat intact should the spouse pass away. However, at that juncture, the fatwa
instructed that the property should be partitioned according to the deceased’s
estate (fard 'id).

Background of Joint Tenancy

In line with the rising standards of living in Singapore, home ownership
among the Malays rose sharply over the years. In 1980, 49.7% of Malays
owned public housing flats (HDB), a figure that nearly doubled to 92.3% by
1990.%%% As these flats became part of the deceased’s estate after death, it was
not surprising that questions arose about the management of the inherited
shares of flats through fara"id from the 1990s. A crucial point of contention is
the rights of ‘joint tenants’ and ‘tenants-in-common.’

The concept of ‘joint tenants’ originated from British law. Singapore
law has its roots in English common law, and land law is no exception,
although it is one area that now diverges significantly from the original.’*’
One of the vestiges of land law that originates from feudal times in England
is the legal function of the state as the residual owner of all land parcels, with
the authority to grant estates in the parcels of land to individuals. It was
introduced in Singapore by the Second Charter of Justice Charter 1826. Its
application was reaffirmed by the English Law Act in 1993.37°

Two forms of co-ownership apply in Singapore: joint tenancy and
tenancy-in-common.’” HDB grants 99-year leases to the public. The law,
however, still recognises that holders of such leases from HDB have certain
rights referred to by both the Government and HDB as ‘ownership.””? Joint
tenancy is a form of home ownership where everyone on the title deed owns
the property together. Tenancy-in-common refers to ownership where each
co-owner owns a specific, definite and possibly unequal share in the title deed.
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After a person’s demise, in accordance with the Land Titles Act, the flat
becomes the property of the joint tenant. However, in the case of tenants-in-
common, the shares of the deceased co-owners are included in their estates
and allocated according to their wills (for non-Muslims) or fara "id (Muslims).
Essentially, joint tenants retain the right of survivorship, while tenants-in-
common do not.

The concept of joint tenancy preserves the rights of joint owners while
taking into account the needs of the surviving co-owner. A will cannot override
the rights of joint tenants. In practice, one common form of co-ownership
involves married couples jointly owning a specific property,’”® a practice
regularly seen in Singapore among married couples.

Countries such as Malaysia and Brunei seldom employ this public
housing system.*”* Studies find that the tenancy-in-common concept is more
recognised and practised in Malaysia.’”> The reason is Malaysia’s National
Land Code (Kanun Tanah Negara, KTN) only recognises the tenancy-in-

common practice.’®

In the 1990s, a series of legal disputes emerged in Singapore among
both Muslim and non-Muslim communities, largely stemming from joint
tenancy ownership. The crux of the issue lay in the inability of an individual
to bequeath their share, potentially resulting in unfairness toward their
dependents. As the Ministry of Law sought to amend joint tenancy rules,
they highlighted cases like a father and son co-owning a flat. In this scenario,
when the son passed away, the entire property went to the father, giving him
the authority to evict his daughter-in-law and grandchildren, who did not

have any claim.’”

One landmark case in 1997 highlighted how crucial it was to have a
mechanism in which a joint tenant could sever the joint tenancy unilaterally
to give a perceived deserving party a share in the property through a will.38
In this instance, a mother who co-owned a house with one of her daughters
attempted to sever the joint tenancy to allocate a share of the house to her
other daughter. However, the daughter who originally co-owned the house
disputed this decision and declined to release a duplicate certificate to register
the change.’”

In summary, civil law aimed to resolve disputes over joint ownership
by providing homeowners with the flexibility to allocate their house share
in their wills during their lifetimes. However, conflicts persisted, particularly
concerning the timing of severing a joint tenancy contract.
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Joint Tenancy According to the Shariah

While estate distribution through fari 'id stands as the primary guideline
tfor Muslims, it lacks specific provisions regarding the right of survivorship in
joint tenancy. Although the joint-owner inherits the property of the deceased
partner under civil law, this matter is not explicitly stated in the Shariah.
'Therefore, it has been brought to the attention of the Fatwa Committee.

In the fatwa decisions of 1997 and 2008 on joint tenancy contracts,
the Fatwa Committee decided that the surviving co-owner retains his share,
while the portion belonging to the deceased should be distributed to the heirs
according to fara’id. In this way, there is no significant difference between
joint tenancy and tenancy-in-common for Muslims. However, from a civil
law standpoint, these contracts differ. As a result, enforcing these fatwas posed
challenges, particularly since the joint-tenant, holding legal ownership rights
over the property, could not be evicted by law if they declined to comply.

Furthermore, the Fatwa Committee noted that joint tenancy raised
questions and disputes among Muslims and non-Muslims alike. For instance,
in the case of non-Muslims, disputes often occur in connection with the will
created by the joint co-owner to allocate a share of their house to safeguard
the interests of specific heirs. For Muslims, conflicts occur when people living
in the house have to give the deceased’s share to other parties who wish to
monetise the asset rather than live there. This forces one party to sell a property
at a time when they might not be able to do so.

For example, a son who is a joint tenant with his father will have to sell
the place when his father passes away to give his siblings their father’s share
unless all of them agree to let him stay there.*® A widow with only daughters
will also find themselves in similar circumstances since a portion of the estate
must go to a male relative of her deceased husband. Conversely, heirs to the
estate also had problems claiming the rightful share if the tenant refused to

move out.38!

Recognising these difficulties, in 2003, the Office of the Mulfti identified
a short-term solution that could be adopted for those who wish to leave a
portion of the house to parties not entitled to it. The giver could make a hibah

document, a will for up to a third of his property or make a declaration in the
event of his death (nuzriah).*®* Simultaneously, ongoing feedback collection
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from the community helps identify the challenges encountered in adhering
to these directives and the inheritance disputes linked to property. Here is an
example of a fatwa related to inheritance using the nuzriah instrument:

f

Distribution In Writing Via Nazar38?

Question :

A person has bought a 4-room HDB flat using his parent’s name. He
had also paid all costs and expenses incurred in the purchase of the flat.

It is a policy by the Housing and Development Board (HDB) that a
person cannot register for 2 flats under one name, i.e., a person cannot
own two flats or more. As such, the enquirer is concerned that the house
which he has bought under his parents name will be claimed by his siblings
as a property of inheritance from their parents. He sought the advice of the
Fatwa Committee on drafting a Shariah-compliant will to affirm ownership
of the 4-room HDB flat in his name.

Answer :
The view of the Fatwa Committee is that the enquirer may draw up

a written statement of nazar (aﬁj;\’j) to achieve his purpose.

Fatwa Decision 1/8/1995384

A Gift by Nazar

Question:

An individual inherited a portion of wealth from her late husband and
intended to allocate this portion to her two daughters. She made a vow
and a will to transfer this wealth to them. How can she ensure the validity
of this will under Shariah law?

Answer:

The Fatwa Committee stipulates that the mentioned will can only
be valid within the framework of a nuzriah (vow or declaration ?\QJG). This
implies that the wealth must be distributed to the two daughters before
her passing. :
Fatwa Decision 23/2/1998

.......................................................................................
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Hibah

'The term Aibah in Arabic means gif? and beneficial giving.*® In technical
terms, hibah refers to the transfer of ownership to someone without receiving
any compensation during the giver’s lifetime.** The property intended to be
given as hibah must be owned by the giver, be in existence at the time of the
hibah, and fulfill the conditions of ownership as per Islamic law. Property not
yet owned by the giver cannot be given as a hibah.**’

There are several types of Aibah, including hibah al- umra and hibah
al-rugba. Both are bound by specific conditions and time frames. Hibah
al-‘umra involves the direct transfer of ownership to the recipient, with
the provision that it must be returned should either the recipient or the
giver passes away.*®® The majority of jurists (jumbur fugaha’) consider hibah
al- ‘umra valid, except for scholars such as al-Tabari, al-Mawardi, Dawad

al-Zahiri, and his followers.3¥

On the other hand, hibah al-rugba refers to the transfer of ownership
from one person to another upon the passing of either party.**® Most jurists
(fugaha’) disallow the usage of hibah al-rugba due to the uncertainty of
ownership, which hinges on the occurrence of death. Therefore, some jurists
regard the Aibah al-rugba contract as invalid due to its dependency on an
uncertain event. However, the Shafi’i and Hanbali schools of thought have
regarded hibah al-rugba as akin to hibah al- ‘umra,with the additional condition
of reclaiming the hibah property should the recipient pass away. According to
the Shafi’i school of thought (the newer opinion), a hibah accompanied by the
condition of a/-rugba is considered valid®”! citing the hadith of the Prophet
Muhammad &: “Al- Umra is allowed Jor its owner, and likewise al-rugba is
allowed for its owner.” (Hadith narrated by a/-Tirmidhi, 1351)
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Nuzriah

Nuzriah means making a vow or
promise. Nazar refers to a person’s sworn
promise to do something when the time

The owner of wealth is allowed to
make ‘nazar’ (vow) to donate part

of their wealth to some heirs before a
comes or when a certain event occurst.  erminal illness. This ‘nazar’ can be

From a technical perspective, nuzriah  delayed until their death to postpone
refers to a transfer of a part or the s execution.

entirety of their wealth to another party (g, Hajar al-Haytami, Tufah al-
before their demise. Mubtaj fi Sharh al-Minhaj, 10:77)

Regarding vows (nazar) in Islamic jurisprudence, they are generally
deemed permissible and at times even obligatory, especially if they serve to save
a life. Nevertheless, a nazar might become impermissible if it entails elements
of injustice towards others or poses a threat to lives.

The situation is likewise with nuzriah — it is prohibited (haram) if it
involves injustice and prevents rightful heirs from receiving their inheritance
without valid reasons. An example of prohibited (haram) nuzriah is to erase
the share of a disobedient child choosing instead to transfer all their assets
solely to the wife or other family members. This specific case was deliberated
upon by the Fatwa Committee in 2007, where counsel was sought concerning
a man who deliberately barred his child from inheriting wealth for certain
reasons. The Fatwa Committee ruled that such nuzriah is prohibited (haram).

The ruling on nuzriah becomes permissible when practised for the
welfare of those alive. For example, a Muslim can make a nuzriah to transfer a
portion of their wealth to an adopted child they have raised. The rest of their
wealth will be distributed to the rightful heirs according to fara id.

Nuzriah is considered valid if the following conditions are met:

1. It is witnessed by two righteous and just Muslim men.

2. 'The specification of its execution should occur within a certain period
before death, usually set as three days before the passing. According to
Islamic law, nuzriah will be immediately enforced once the specified
time arrives.
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Those seeking to revoke the nuzriah before the stipulated time must pay
a penalty (kaffarah) through the following methods:

1. Feeding 10 poor people with the type of food they usually eat;
2. Providing clothing to 10 poor people;
3. Freeing a slave; or

4. Fasting for three days (if the above three actions cannot be performed).

From a religious perspective in Singapore, nazar must adhere to the
guidelines of nuzriah issued by the Fatwa Committee. To strengthen nuzriah
within the country’s legal framework, a Muslim can engage a lawyer’s services
to validate it or make a Statutory Declaration. The cancellation of a nuzriah that
has been validated by a lawyer or supported by a Statutory Declaration must
be carried out according to the appropriate legal procedures of the country.

Overall, nuzriah is an estate planning instrument that is similar to
hibah. The difference lies in the period to enforce the transfer of ownership
of the respective assets. According to Ibn Hajar al-Haytami, the owner can
vow (nazar) to transfer assets to heirs before facing a terminal illness.*”* The
execution of nazar can be postponed until death. The period for the execution
of the nazar is within three days or an hour before death. This contrasts with
hibah al- ‘umra, which is not bound by a specific timeframe, and hibah al-rugba,
where the transfer occurs at the moment of death.

The Use of Hibah and Nuzriah in Society

The term Aibah has been used in society, largely due to its conventional
meaning as a gift. Since the 1980s and 1990s, it has often been used in
Singapore to encapsulate various gifts or benefits derived from initiatives made
by Muslims in areas of charity and finance. The term entered public discourse
when Abdullah Tarmugi, then Minister of Muslim Affairs, used it to encourage
the local Muslim community to contribute to a newly launched unit trust, the
Amanah Saham Mendaki (Mendaki Growth Fund), by characterising it as an
ideal hibah tor needy children.’

During the 1990s, Islamic financial products started appealing to the
Muslim market, specifically labeling earned dividends as ibah to differentiate
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them from riba or interest.*** Islamic banks in Singapore and Malaysia adopted
this terminology to signify rewards for account holders, portraying Aibah as
a strategy to draw in customers and safeguard their assets amidst economic
fluctuations.’”

In matters of inheritance, there have been several cases since the 1980s
when Aibah has been a contested aspect. These conflicts often revolve around
when the gift came into effect and the terms and conditions linked to it when
it was granted. For instance, there were debates on whether a cash gift given to
underage children could be deemed their property or whether a mother could
give her jewellery to a specific child after her death.’*

From such small bequests after death, the concept of Aibah evolved into
a method for asset management. In 2001, Syarikat Bumiputera in Malaysia
introduced a hibah harta plan, allowing individuals to bestow gifts during their
lifetime. These gifts were entrusted to a trustee for the benefit of a specified
beneficiary.*”” The advantage of such an arrangement was that the gift was now
owned by the nominated beneficiary and could not be claimed by other heirs
after the giver’s death. It remains in possession of the giver for his lifetime. The
was particularly useful in certain situations, a case in point, individuals who
require assets throughout their lifetime.*®

In Singapore, prior to 2019, individuals in a joint tenancy agreement
needed to create a hibah al-rugba or nuzriah contract to ensure compliance
with Islamic law. This step also plays a role in harmonising the conflict between
civil law and Islam. After the fatwa issuance in 2019, the Fatwa Committee
recognised the joint-ownership contract as a new contract that fully transfers
ownership to the joint-owner after death.

Limitations of Hibah al-Rugba and Nuzriah

In essence, hibah al-rugba and nuzriah aim to resolve inheritance matters.
Yet, implementing these methods in Singapore poses challenges. AMLA lacks
explicit provisions acknowledging Aibah al-rugba and nuzriah, while joint-
ownership contracts have distinct and specified provisions within the law.
In addition, Aibah al-rugba*’ and nuzriah are asset distribution instruments
whose validity is disputed by some scholars.
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Nevertheless, apart from Muslim inheritance laws (fara id), members
of the Muslim community have other instrument choices to manage
asset distribution in Singapore. These include utilising CPF or insurance
nominations, drafting wills, and engaging in joint-ownership contracts. The
fatwa decisions regarding these financial planning instruments aim to identify
religious principles that can serve as a basis for these instruments. Hence,
when a fatwa endorses a specific instrument, additional Shariah documents
are unnecessary to ensure alignment with the Shariah.

However, in the past, there were groups of Muslims who had already
drawn up hibah, hibah al-rugbi and nuzriah documents to manage various
assets owned. In this regard, the limitations of such instruments in the
context of the country’s legislation need to be clarified. Therefore, past fatwa
decisions allowing hibah al-rugba and nuzriah only serves as an additional
contract to support joint-ownership contracts. These fatwas do not advocate
the widespread adoption of these two instruments for financial planning in
Singapore. As there have been instances where individuals, via hibah al-rugba
or nuzriah, distributed all their assets to specific individuals. Documents
formulated in this manner cannot be accepted, particularly when no heirs are
willing to comply with them.

Based on the explanation, the community and Islamic financial advisors
must know the limitations of using hibah al-rugba and nuzriah in Singapore.
Section 111 of the AMLA establishes the law regarding the distribution of
assets through farad id; hence, other financial planning tools — if not provided
for in the legislation (except for the nomination of CPF and insurance
beneficiaries) — are likely to be considered invalid under Singapore law.

Members of the community who still wish to draft financial planning
documents such as nuzriah, hibah, and hibah al-rugbi are advised to study
the following fatwa decisions to ensure compliance with the regulations and
laws of the country. Those considering wealth planning through Aibah should
understand its valid conditions and have a thorough understanding of the
country’s legal framework.
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In 2004, a dispute was brought to court over the provisions of a will made
by the late Ibrahim Abdul Samad. In his will, he divided his property into
three: one-third was given to two mosques, one-third was divided according
to fara’id, and the final third to selected relatives as nuzriah. This provision
specified that the gift would take effect either three days before his fatal illness
or one hour before his sudden death. The will faced a challenge from two of his
children who were not included as beneficiaries under the nuzriah condition.*®

The case went to the High Court, where witnesses on the plaintiff’s
side testified that nuzriah was not a recognised practice in the Shafi'i school
of thought. In contrast, others, including Singapore’s Mufti at the time,
opined that it was an acceptable and recognised practice.*" Since the Fatwa
Committee certified the will, Mufti Syed Isa Semait gave evidence on the
permissibility of nuzriah at the hearing.*? Additionally, several religious
scholars outside Muis argued that this method should not supersede fari id.**
'The High Court passed a ruling that the nuzriah in the disputed will was
invalid as it contravened AMLA.

The following is an example of a fatwa decision concerning hibah.
Although the Aibah may be considered valid in terms of Muslim law, it does
not consider the provisions of the relevant country’s regulations and laws:
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f

Bequest by hibah: Estet ZB

Question:

In August 2016, the High Court issued an order to Muis to provide
a religious position regarding the validity of the gift deed made by Ms. ZB.
Answer:

After discussing, the Fatwa Committee agreed to the following re-

sponse:

Under Muslim law, the conditions of a valid inter vivos gift (hibah) are as
follows:

i.  The offer (ijab) of Hibah is conveyed clearly in action, writing or
speech, expressing the intent to give to the recipient with no mone-
tary return;

ii.  The giver (wahib) must be of age and sound mind;

ii. — The gifted asest (mawhtib) must be readily available at the time of
the offer;

iv.  The gifted asset (mawhtib) must be of value and of a known descrip-
tion;

v.  The gifted asset (mawhtib) must be fully owned by the giver (wahib)

vi.  Receipt (qabd) of the gifted asset by the recipient is established.
Having assessed the English translation of the gift deed (hibah) you have
provided based on the above-stated requirements, and assuming the gift deed

had been executed by the deceased when she was of sound mind, we are of the
opinion that the gift is a valid inter-vivos gift (hibah) under Muslim law.

Fatwa Decision 17/11/2016 :
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The Fatwa Committee assessed the hibah’s validity based on Muslim law,
identifying the following key points:

* 'The giver explicitly offered an HDB flat to the recipient through a

hibah document without expecting anything in return.
¢ 'The giver was of legal age, sound mind and made the 4ibab voluntarily.

¢ 'The giver maintained valid ownership rights over the HDB flat, being
the rightful owner and grantor during the Aibah. There was no record
in the gift deed (4ibah document) or any other documents that the
giver had revoked the Aibah.

Although the Fatwa Committee confirmed the compliance of the
hibah ZB made in 2011 with Muslim law, the court ruled that the document
did not comply with the provisions under section 50 of the Housing and
Development Act. According to this section, HDB flats cannot be sold, rented
out, mortgaged or disposed of without written permission from HDB.** In
this case, the giver did not obtain permission from HDB before gifting the
HDB flat.** Consequently, the Aibah was considered invalid, resulting in the
flat becoming part of the estate of the late ZB, who was the sole owner.

In Singapore, the validity of a Aibah made by a Muslim individual
is closely tied to civil law, which falls under the jurisdiction of the civil
court. Asset transfers, whether through nuzriah, wills, or hibah, need to be
interpreted with reference to existing laws such as common law.*® This is
because the determination of rights and interests in land in Singapore is
governed by legislation, unless the legislation specifically provided that it
does not apply to Muslims.*” In this context, the jurisdiction of the Fatwa
Committee is to confirm whether the presented document complies with
Muslim law.
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f Fatwa on Joint Tenancy - 1997

Joint Tenancy (Ownership Status of HDB Flat of the deceased late YBA)

Question:

Will the house of residence that was bought by a person together
with his ex-wife through a “joint tenancy” scheme become the rightful
property of the ex-wife upon the death of the ex-husband?

Answer:

After evaluating the standing on “joint tenancy”, the Fatwa Committee
deems that the stated house is not the rightful property of the ex-wife
of the deceased. The Fatwa Committee has ruled that the ex-wife of
the deceased is to receive half (50%) of the total monetary value of the
property, This portion is allowed because of her rights as a joint buyer in
the “joint-tenant” scheme.

The other half of the property, which is owned by the deceased,
rightfully belongs to his heirs. This portion of the property cannot be given
to the ex-wife of the deceased, as they had divorced before his death. As
such, the ex-wife is not entitled to receive any inheritance from the portion :
of the deceased’s property as she is no longer his wife and, thus, no longer :
a valid heir to the deceased. :

Fatwa Decision 5/5/199748

The 1997 fatwa established that joint tenancy is akin to the concept
of “sharikah” or the musharakah contract. This arrangement involves multiple
individuals coming together to form a partnership, each holding a distinct
share of the collective assets. In the Shafi’i school of thought, musharakah

signifies the joint ownership of a specific asset by two or more individuals.*”
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The musharakah concept allows the owner to share assets with anyone,
especially close heirs such as spouses, children and parents. Through this
partnership, the partners can give and jointly own a portion of the assets.
'Therefore, the deceased’s share will become part of their estate. The surviving
419 Tn practice, it was notable that the
concept of sharikah bore greater resemblance to the tenancy-in-common
concept rather than joint tenancy.

partner’s share will remain their own.

f Fatwa on Joint Tenancy - 2008

After receiving feedback regarding the issues faced by Muslims who
purchase a house through joint tenancy upon the death of one of the
joint-owners, and after considering the aspects of Islamic law in this issue,
the Fatwa Committee has decided that in the case of a house purchased
through joint tenancy:

(i) If there is no other agreement between the joint-tenants of the
house, then the house left by the deceased is not the absolute
property of the surviving joint-tenant. The surviving joint-owner
is only entitled to half (50%) of the value of the house. This share
is obtained by virtue of their right as a joint-tenant.

However, other heirs cannot force the surviving joint-tenant to sell
the house until the appropriate time for doing so arrives. At the same time,
the surviving joint-tenant cannot unreasonably delay the sale, as such an
action would unjustly harm the rights of the other heirs.

(i) If there is another contract for the purchase of the house, such
as a hibah al-rugba or nuzriah documents, which clearly states that
the house is to be fully given to the surviving joint-owner, upon
the demise of the other joint-tenant, the house becomes the full
property of the surviving joint-tenant. The division of the house
is the same as stipulated by the joint tenancy laws in Singapore.

Fatwa Decision 3/4/2008
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The fatwa issued in 1997 differs
from the 2008 fatwa decision. The
2008 fatwa stipulated the condition for
joint owners to enter into a contract,
such as hibah al-rugba or nuzriah
among the co-owners. Hibah al-rugba
and nuzriah, in that context, aim to
ensure that the intention/desire of
the joint owners aligns with religious
stipulations.

Although both fatwa decisions
view joint tenancy as a partnership
or musharakah, there are differences
in civil law related to joint tenancy

the

musharakah. In musharakah, ownership

compared  to concept  of
is separate for each owner, unlike in
civil law concerning joint tenancy.
As joint-owners
an asset, meaning both owners have
100% ownership and are not divided
according to a specific ratio, such as
50% for each owner.

collectively own

The conflict between these two
concepts is evident in the case of
Shafeeg bin Salim Talib and others v
Fatimah bte Abud bin Talib and others
in the High Court (see infobox).*!!

Therefore, if a Muslim wishes
to designate a portion of their home
as matrimonial property and another
as inheritance, he has to follow the
tenancy-in-common concept rather
than joint tenancy.

THE CASE OF SHAFEEG BIN
SALIM TALIB AND OTHERS
V FATIMAH BTE ABUD BIN

TALIB AND OTHERS

CASE FACTS: The plaintiff, as the
wasi (executor) of the estate of the
late Obeidillah bin Salim bin Talib,
is demanding that a portion of the
jointly owned ancestral home with
the defendant (the late’s wife) be
distributed according to Islamic
law as stipulated in section 112(1)
of AMLA. However, under civil
legislation, the house is no longer
considered a part of the estate.
During the trial, the plaintiff
presented a fatwa decision by the
Muis Fatwa Committee stating
that such assets are considered
matrimonial  property of the
deceased and his wife. Therefore, a
portion of the ancestral home needs
to be distributed according to fara'id

ISSUE:Is the ancestral home subject
to fari'id or the joint ownership
contract?

COURT DECISION: The family
home is subject to a joint tenancy
contract. The court found that there
is no provision under AMLA or any
other legislation that stipulates that
common law in matters of joint-
ownership cannot be applied to
Muslims.
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In 2019, the Fatwa Committee reviewed the fatwa position regarding
joint-ownership contracts by analysing several contracts and other instruments
that scholars had discussed. As a result of various studies and discussions, the
Fatwa Committee found that, although there were no contracts similar to joint
tenancy contracts in the past, Islamic literature shows that scholars permitted
the establishment of new contracts, such as the wafi’ contract within the
Hanafi school. The reason is that society needed such transactions or contracts
at that time, and there were no elements that contradicted the Shariah (such as
unclear intentions, deception, and so on), so the contracts and their conditions

were considered valid. This is based on the hadith of the Prophet #2:
G g1 51 ¥ 355 W52 Y febgrs Lo Ogakenldiy

Which means: “And the Muslims should fulfil the conditions they have
agreed upon, except for a condition that makes something halal haram or makes

something haram halal.” (Hadith narrated by A/-Tirmidhi, 1352)

Based on this reasoning, the Fatwa Committee acknowledged the
joint tenancy contract under HDB. One of the main arguments is that
it represents a new type of contract. Based on the 2019 fatwa decision, the
community no longer needs to establish nuzriah to protect the interests of the
surviving joint owners. This issue also demonstrates the importance of Fatwa
Committee and AMLA. Although there are sections in AMLA that ensure a
Muslim’s right to distribute their wealth according to Muslim inheritance laws
(fard’id), there is a need to identify alternative financial planning instruments
apart from fard'id for the community. In this context, fatwas serve to bridge
this gap, providing explanations on various pertinent issues impacting the
community amid changing circumstances.
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The following are the details of the 2019 joint tenancy fatwa, which is
the latest fatwa position on this issue:

f Fatwa Joint Tenancy - 2019

1. The Fatwa Committee received a question from the Office of the
Mufti on 24 July 2018 regarding a fatwa decision on joint tenancy
issued by the Fatwa Committee in 2008. The Office of the Mufti has
brought to the attention of the Fatwa Committee that it has received
various feedback from the practitioners in the financial management
and planning sector, legal experts, as well as the public with respect to
the challenges and difficulties that persist even after the issuance of
the reviewed fatwa on joint tenancy in 2008. The Office of the Mufti
hence asked the Fatwa Committee if the fatwa on the joint tenancy
can be reviewed again to address this issue.

BACKGROUND

2. The Fatwa Committee decided in 1997 that joint tenancy is a form of
partnership based on the concept of sharikah in which the two joint
tenants have an equal share of the asset, i.e., 50%-50%. When one
of the joint tenants dies, the surviving joint tenant is only a trustee
for the share owned by the deceased tenant. The surviving joint
tenant, hence, needs to distribute the share of the deceased to his
beneficiaries according to fara’id.

3. In 2008, the Fatwa Committee made its first revision after considering
feedback from various parties, especially from members of the public
who held properties under joint tenancy. There was a request for the
joint tenants to be given an alternative option so that they could make
appropriate plans.

4. The Fatwa Committee at that time had reconsidered the application
of the concept of partnership (sharikah) on a joint tenancy contract
and compared it with several existing contracts in figh. Based on that
consideration, the Fatwa Committee in 2008 decided that each joint
tenant should still have the same share (50%-50%). However, the
joint tenants have the option of either making additional documents,
nuzriah or hibah al-rugbad, to give their share to the surviving joint
tenant, or to not make any additional document so that their share
can be divided according to fara’id after his death.*'?
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5. Since the 2008 fatwa decision, the Fatwa Committee continues to
examine the effects of its implementation and implications on the
public. Feedback has been received from various parties, including the
Muslim Financial Planners Association and the Muslim Law Practice
Committee. Based on the reports on the challenges that arose from
the application of the 2008 fatwa, the Fatwa Committee has thus
decided to review the existing fatwa.

ISSUES ARISING FROM THE 2008 FATWA ON JOINT TENANCY

6. The Fatwa Committee has identified several challenges in the
implementation of the fatwa issued in 2008. These are due to several
reasons:

|.  Conflict between joint tenant’s intention and method of property
distribution after his death, due to ambiguity of his intentions.
There are members of the community who, despite their intention
to give their share to the joint tenants, did not manage to prepare
nuzriah or hibah al-rugba documents in time. This resulted in some
beneficiaries demanding the surviving joint tenant to sell the
house and divide the proceeds according to faraid.

[I. The surviving joint tenant is pressured by the beneficiaries
to sell the property owned together with the deceased and to
move to another house, so that the share owned by the deceased
can be divided according to fara’id. In many of these cases, the
situation caused hardship to the surviving joint tenant.#3

[Il. Challenges of implementing 2008 fatwa

It is legally established that joint tenancy contract is a form of
contract in which each of the joint tenants together own the whole
interest in the property. In joint tenancy, the right of survivorship
applies. This means that upon the death of any joint tenant, his
interest in the property would automatically be passed on to the
remaining joint tenant(s). This is hence different from the concept
of 50%-50% ownership as decided in the 2008 fatwa.** Thus,
there were cases where joint tenants had intended to distribute
their property according to fara'id as per the 2008 fatwa decision,
but this could not be fully implemented due to the statutory law.
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FATWA COMMITTEE’S CONSIDERATIONS

7. Acknowledging the facts, the Fatwa Committee believes that there
is a need to eliminate existing difficulties in order to safeguard public
interest. Several issues have been taken into consideration:

|.  Understanding the joint tenancy contract. Is it a sharikah contract
where the share of each joint tenant is set at 50%? What is the
meaning and purpose of the right of survivorship concept in the
joint tenancy contract?

[I.  The Fatwa decision in 2008 was intended to give every joint
tenant the option to decide whether the property is to be divided
in accordance with fara’id, or to let it be wholly owned by the
surviving joint tenant based on the concept of right of survivorship,
and in accordance with joint tenancy law. However, there is still
the prevailing issue of the ambiguity of the deceased joint tenant’s
intention.

[ll.  Based on the established law, there are two types of ownership
in Singapore, i.e., joint tenancy and tenancy-in-common.**> Joint
tenancy is a form of ownership, in which the joint tenants own
the entire property together without distinguishing the size of
their share. The joint tenant’s interest in the property ceases upon
his death. On the other hand, the second type of ownership,
i.e., tenancy-in-common is one where each joint tenant holds a
separate and distinct share in the property. Therefore, the share
of the owner in the tenancy-in-common contract becomes a part
of his inheritance upon his death.

V.  The ambiguity that arises is caused by the option between fara’id
distribution and right of survivorship, under the joint tenancy
contract. However, distribution based on fara’id is more appropriate
and clearer under the tenancy-in-common contract, in which the
owner can determine his share of the property owned. His share
can then be distributed according to fara’id without any legal
restrictions after his death. This is in parallel with the earlier fatwas.

......................................................................................
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FATWA DISCUSSION AND DECISION

8. The Fatwa Committee observes that there are discussions in our
figh on common ownership, such as the concept of “one ownership”
(tamlik wahid), which is discussed among some scholars of the Hanafi
school of thought as stated in the book al-Hidayah.**¢ However, there
is a difference between the concept of common ownership as stated
in al-Hidayah and the concept of right of survivorship as stipulated by
the law. In the right of survivorship, ownership of the deceased joint
tenant will cease upon his death. Therefore, the surviving joint tenant
will have 100 percent absolute ownership of the property, without the
need for a transfer of ownership (from the deceased to the surviving
joint tenant). On the other hand, based on the understanding of the
figh relating to “one ownership” (tamlik wahid), although they are
considered as joint owners, they only partially own the property upon
death of one of the joint owners.

9. Therefore, the Fatwa Committee believes that this contract is different
from the concept of sharikah and is also different from the concept
of “one ownership” (tamlik wahid). It is thus a new form of contract
with its own benefits that serves the community’s needs. Islamic
scholars are of the opinion that the general ruling of a new contract
is permissible.*'” According to Al-Kasani from the Hanafi school of
thought, a contract that can cultivate wealth is permitted. This is
explained in his book, Bada'i al-Sana’i’:

Gub gl My (i JW elazwl I ey olall A lal cepd soiall ods O]

Meaning: ‘Indeed, these contracts are permitted for the benefit of
humankind and their need to cultivate wealth is a real need. And this form of :
contract is a righteous way to cultivate wealth, therefore it is religiously valid."*8

Imam Al-Shatibi, in his book, also shares the same view that if the
contract can safeguard the interest of human beings, itis indeed permissible:

.......................................................................................
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Meaning: “We establish that God intends to safeguard the interests
of humankind and laws relating to their daily affairs [apart from the acts on
worship] evolves around this intention. Therefore, you will find that something
may be forbidden in certain situations where there is no benefit [for humankind],
however where there is benefit [for humankind], it becomes permissible ... And
this is not found in matters of worship as understood in other chapters apart
from it."4*

10. With that, as long as the contract does not contradict the requirements
of Shariah, such as 1) the objective of the contract is unclear, 2) the
contract contains ambiguity, 3) there are elements of injustice and
oppression, 4) there are elements of deceit; then the contract is
considered to be valid, and the terms set out in the contract are legally
binding. This is based on the hadith of Prophet &&:

s g 510 s B33 Yy byt B Gyaleds

Meaning: "And the Muslims must fulfill the conditions they have agreed
upon, except the conditions that prohibit something lawful and legalise
something illegal."#?°

11. In conclusion, joint tenants during their lifetime have the option of
selecting joint tenancy contracts or tenancy-in-common contracts.
Both forms of joint ownership have their own advantages. By selecting
one of the above common ownerships, the owners agree to meet the
conditions set out, and the objectives of each of these agreements
that they had made during their lifetime. Allah & says:

&350, Wi AT ol G o
Meaning: ‘O ye who believe! Fulfill all obligations.” (Surah al-Ma‘idah: 1).

12. A joint tenancy contract would mean the following for the joint
tenants:

a. They have expressed their desire that a shared property remains
wholly owned by a surviving joint tenant after their death;

......................................................................................
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b. Eachjoint tenant is aware that their interest in the property ceases
upon death;

c. Joint tenants no longer need to make any additional documents.

13. On the other hand, a tenancy-in-common contract would mean the
following for the owners:

a. They have expressed their desire to own a part of a shared
property;

b. They want their share to be part of their inheritance after their
death.

14. With the option between two different instruments i.e., joint tenancy
and tenancy-in-common being made available, additional contract
documents, such as hibah al-rugba or nuzriah grants are no longer
required. This will also help to avoid the issue of ambiguous intentions
mentioned earlier.

15. The Fatwa Committee advises members of the public to seek expert
advice and opinions before making any decision in choosing or changing
from joint tenancy to tenancy-in-common contracts. Owners need to
be clear with the decision made because there are certain implications
for owners who choose a tenancy-in-common contract, such as the
need to sell the house as soon as one of the co-owners dies, and this
can cause difficulties to other owners involved who has a share in the
tenancy-in-common contract.

16. The Fatwa Committee would also like to remind the owners to make
due considerations before choosing the desired type of ownership.
Owners should ensure that no negligence and injustice is inflicted on
the family.

17.1f there are still properties that are not distributed according to
fara’id, the 2019 fatwa can be applied to validate the ownership of
the surviving joint tenant in accordance with the law on joint tenancy
(right-of-survivorship). However, it is advised for the surviving joint
tenant to discuss amicably with the rest of the beneficiaries to find
the best way out possible.

Fatwa Decision 19/2/2019
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Between 2018 and 2019, the Fatwa Committee conducted an extensive
review to assess the validity of joint tenancy contracts under the Shariah.
The objective was to pinpoint fundamental principles to be considered.
'This involved an exhaustive analysis of diverse contract types in the Islamic
literature, as recognised by earlier scholars, alongside contemporary scholarly
dialogues concerning modern transactions.

Findings revealed that there is no concept similar to a joint tenancy
contract in Islamic literature, albeit scholars had discussed the concept of
ownership (milkiyyah) extensively. Furthermore, the findings highlighted that
scholars consistently prioritise the welfare and needs of the community in
their conduct of transactional dealings (mu ‘amalat).

Based on the fatwa above, the Fatwa Committee found that joint tenancy
contracts effectively protect the interests of immediate family members.
Consequently, home ownership of the surviving co-owner, based on the
principle of right of survivorship, is considered valid according to the Shariah.
However, the surviving co-owner and other heirs are advised to always engage
in respectful discussions to find an amicable solution.

In essence, it should be emphasised that at the time of this book’s
publication, writing a will or executing Aibah al-rugbi and nuzriah related
to home ownership rights are no longer necessary. Therefore, the Muslim
community should follow the HDB rules and regulations regarding property

ownership which are inforce from time to time.
Latest Development: Presumption of Resulting Trust

To conclude the discourse on joint tenancy contracts, it is pertinent to
highlight a case brought to the Court of Appeal in 2021 involving property
in the joint names of a father and daughter.**!
tenancy ownership contract is conclusive. Therefore, when a co-owner passes

away, the asset or property becomes the ownership of the surviving co-owner.

In principal, the law on joint

'The Court of Appeal’s decision on a case involving the father and his
daughter shows that there are circumstances in Singapore where the ownership
of the surviving co-owner is contested. Although both parties in this case are
non-Muslims, such facts and situations may present themselves in the case of
a Muslim estate. The following is a summary of the case:
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In 1976, Mr. Lim Guan Heong purchased an HDB flat, becoming its
sole registered owner. In 1981, Mr. Lim included his daughter, Lim Sai Ing
Peggy, as a joint tenant of the flat. Subsequently, in 2001, Lim Choo Hin,
another daughter, was also added as a joint tenant. However, in 2013, Choo
Hin voluntarily removed her name from the flat’s ownership as she intended
to acquire her own HDB flat.

Upon Mr Lim’s death in 2015, Peggy became the Flat’s sole registered
owner under the right of survivorship. At the same time, Mr Lim executed a
Will dated 27 April 2015, outlining that Mr Lim’s ‘share’ in the Flat, savings
in his bank accounts, and his residual estate would all be given to his only son,

Kwong Yin.

Choo Hin, the Executrix of Mr Lim’s estate, then applied to the Court
for a declaration that Peggy only held the Flat on trust for the Estate of their
late father. Choo Hin argued that Mr Lim had only transferred the Flat to
Peggy as a matter of administrative convenience, concerned that the Flat
might be repossessed by the HDB since he, as the owner of the house, did
not occupy the Flat after 1981 when his wife passed away. In 2021, the High
Court judge of the original application decided that the documentary evidence
— in particular, a stamp on the title deed to the Flat — showed that Mr Lim
had intended to confer his beneficial interest in the Flat to himself and Peggy as
joint-tenants by way of gift. It saw no need to engage in any analysis relating
to the presumption of resulting trust.

In the same year, 2021, Choo Hin submitted an appeal to the Court of
Appeal. The Appellate Court reassessed the decision of the Judge, particularly
concerning the documentary evidence, conclusive of Mr Lim’s intention to gift
a beneficial interest in the Flat to Peggy.

In general, the Court of Appeal found that the total evidence was
sufficient to establish, o7 a balance of probabilities, that Mr Lim did nof intend
to gift a beneficial interest in the Flat to Peggy. Initially adding her as a joint
tenant did not demonstrate a clear intent to donate the property to Peggy
alone.
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'The Court of Appeal relied on the following three indicators:

1) Mr Lim was illiterate in English and signed documents only in
Chinese. There was no evidence that he had been advised on the

legal implications of the 1981 Transfer or that he had even read or
understood the words “BY GIFT” on the Title Deed Stamp.

2)  Mr Lim’s conduct showed that he continued exercising control over
the Flat as if he was its sole owner. Mr Lim demanded that his
children, including his two joint-tenants, pay him rent whenever
they were residing in the Flat. In 2001, Mr Lim had arranged
for Choo Hin to be made a joint-tenant of the Flat without first
obtaining Peggy’s consent.

3) No evidence was produced to show that Mr Lim had a particularly
close relationship with Peggy. Instead, evidence pointed to Mr Lim
favouring his only son, Kwong Yin. This is seen from the fact that
Mr Lim had executed a Will which gave all his “share” in the Flat,
the money in his bank accounts, and his residual estate to Kwong
Yin alone. The Court also found that Peggy’s conduct did not show
that she genuinely believed she owned the flat as a joint-tenant. This
was because when Peggy moved to the United Kingdom with her
husband, she neither gave any instructions about the maintenance
or upkeep of the Flat nor continued paying for any related expenses.

With this recent decision of the Appellate Division of Singapore’s High
Court, it is timely to consider how the 2019 fatwa can be further refined to
allow for such nuances and if such facts present themselves in the case of a
Muslim estate. Further study can delve into various legal principles, such as
the presumption of resulting trust and whether it can be considered within the
wider ambit of the Shariah.

Joint Account

'The principle of presumption of resulting trust can also be extended to the
savings in a joint account. In this context, the Fatwa Committee decided in
2002 regarding joint accounts. The details of the fatwa are as follows:
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Fatwa Decision Regarding Joint Account

‘.. The Fatwa Committee is of the opinion that in the event of the
death of a joint account holder, the assets in the joint account are regard-
ed as jointly owned (milik bersama) equally among all the account holders,
regardless of their individual contributions.

The portion belonging to the deceased is to be distributed to the
heirs in accordance with Islamic inheritance law (fara’id)...”

Fatwa Decision 9/7/2002

......................................................................................

The fatwa on joint accounts issued in 2002 exhibits similarities to the joint
tenancy fatwa in 1997. In 2002, the Fatwa Committee decided that the rights
to ownership of funds in a joint account should be equally divided, entitling
each owner to half or 50% in the case of two account holders. However, in
light of the evolving nature of the recent fatwa on joint tenancy in 2019, a
review of this joint account fatwa is warranted. Given that joint account is a
concept within civil law, the determinations under that legal framework must
be considered.

When one of the holders of a joint bank account dies, the bank will
transfer the balance of the funds in the account to the surviving joint account
holder. This is the right of survivorship — the survivor gets the legal right to the
tunds. Whether he also gets the deneficial right, i.e., having the right to benefit

from it, depends on the circumstances of the case.

A dispute might arise concerning the rightful access to the funds will arise
between the surviving joint bank account holder and the beneficiaries identified
in the estate of the deceased joint account holder. The beneficiaries could be
either the fara'id beneficiaries under Muslim law or the beneficiaries under
the will of the deceased, in which the will is consistent with Muslim law. If the
funds had been jointly contributed by both account holders, the survivor will be
legally as well as beneficially entitled to the balance in the joint account as of the
date of the deceased’s passing.
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However, the situation becomes complicated when the deceased is the
sole or predominant contributor of the funds in the joint bank account. The
beneficial right will be determined per the facts of each case. The Court will
inquire into the intention of the deceased when he deposited the funds into
the joint account.

For this purpose, an important consideration is the proximity of the
relationship between the two joint account holders. The following guiding
principles have been established. If there is close proximity between them, such
as husband and wife or between a parent and child, there is the presumption in
law that the deceased intended to gift or advance the funds to the surviving joint
account holder. This is known as the presumption of advancement. However, this
is not a conclusive presumption. It can be rebutted if evidence to the contrary
is presented by the party challenging the presumption of advancement. Two
cases with different outcomes can be cited to illustrate the presumption of
advancement and its rebuttable nature:

First case: In Re Harrison’s case,** the husband opened a joint account
with his wife, and it was recorded in the bank’s ledger that the account was
“repayable to either or to survivor.” The court concluded that there was
sufficient evidence of the husband’s intention to gift the funds in the account
to his wife. The presumption of advancement was applied, and she became
beneficially entitled to the funds upon his death.

Second case: In Marshal v Crutwell’s case,* the terminally-ill husband
opened a joint account with his wife. Upon his death, the legal interest in
the funds vested in his widow. However, other beneficiaries of his estate
successfully rebutted the presumption of advancement. Evidence was tendered
to show that he had set up the joint account to make it convenient for his
wife to manage his financial affairs during his illness and that there was no
intention to gift the funds to her upon his death.

In various relationships such as siblings, grandparents, grandchildren,
uncles, aunts, nephews, nieces, or cousins, the presumption of advancement
does not apply. This includes relationships between siblings, grandparents
and grandchild, uncles and nephews/nieces/cousins. It also has no application
where there is no family relationship between the deceased and the surviving
account holder, for example, the survivor is an unrelated third party.
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In these circumstances, the legal ownership over the funds may vest with
the survivor under the right of survivorship. In addition to this, there is also a
presumption in law that the deceased intends to vest the beneficial interest with
the beneficiaries of his estate. This is known as the presumption of resulting trust.
'The court will then presume that the surviving joint holder holds the funds as
trustees for these beneficiaries.

This presumption of resulting trust can also be rebutted by clear evidence
tendered by the party challenging the presumption. In Aroso v Coutts & Co,***
involving a joint bank account between an uncle and nephew, the Court held
sufficient evidence in the bank’s records to rebut the presumption of resulting

trust. It held that the bank properly handed the funds to the nephew.

In Russell v Scott’s case,” an old woman who opened a joint bank account
with her nephew informed her lawyers that the nephew was to take over the
account as a survivor. The court held that there was sufficient evidence to show
that she had intended for the nephew to have the beneficial right to the balance
in the joint account upon her death.

Evidence relevant to challenge the presumption of advancement or the
presumption of resulting trust may include:

* Bank documents relating to the opening or operation of the joint
bank account;

» Evidence relating to the control and use of the joint account;
* Any power of attorney granted by the deceased to the survivor; or

e Documentation such as a nuzriah or any other written instrument
signed by the deceased that intended to benefit the surviving joint
account holder.
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The deceased joint account holder’s intention will be determined by
the careful assessment of the particular facts of the case by the Court. This is
not an easy task. The presumption of advancement and presumption of resulting
trust serve as guiding principles for the party challenging them to prove the
contrary in the interest of a fair administration of justice in the resolution of
the dispute before the Court.

The discussions above highlight the importance of re-evaluating past
fatwa decisions on joint account. The re-evaluation should consider not
only the fatwa decision on joint tenancy in 2019, but also the principles of
resulting trust and advancement, in addition to other pertinent legal concepts
of presumptions.

Conclusion

This chapter presented the details of fatwa decisions related to the
ownership of assets in the form of (i) joint tenancy, (ii) joint accounts, and
(iii) various estate distribution instruments, namely hibah, hibah al-rugba, and
nuzriah. In the same breath, this chapter presented the developments seen in
the fatwa decisions. Although the joint tenancy fatwa in 2019 has effectively
resolved the matter, there remains a need for further study of related issues,
specifically joint accounts and the various legal concepts of presumptions.
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GLOSSARY

Baitulmal: ~ The institution functions as the trustee of public treasury for
Muslims, managing assets for the public welfare.

Dalil: 'The explanation that serves as evidence of a fact or truth. Da/i/
naqli refers to the evidence derived from the Qur’an, Sunnah,

Qiyas, and Ijma.

Fara’id: The Islamic law of inheritance, in which Shariah determines
the share for each heir and the matter of distribution.

Fatwa: An explanation of Muslim law, considering the realities of
individual or collective life, based on the sources and principles
of Shariah.

Hibah: 'The transfer of ownership of one’s property to another person

during their lifetime, without any compensation.

Hibah al-Rugba: Transfer of ownership from one person to another,
contingent upon the death of either party.

Ijtihad: 'The diligent effort exerted by a jurist in formulating a religious
ruling, in accordance with the requirements of 7jzihad.

Istibdal: Refers to the act of substituting a pre-existing wakaf with a
new wakaf property/asset through the process of exchange,
acquisition, or sale.

Mafqud: Refers to an heir whose whereabouts are so obscure that all
connections have been severed, rendering their current status,
whether they are still alive or deceased, unknown.

Mafsadah: Harm.

Magasid al-Shari‘ah: 'The higher objective of Islam, encompassing the
preservation of religion, life, intellect, progeny, and
wealth.

Maslahah:  Consideration of the public interest, welfare, and benefit.
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Mu‘amalat: Transactions between individuals within the financial and

Musharakah:

Nusus:

Nuzriah:

Qabd:
Qadi:
Qat't:

Radd:

economic system, involving activities like buying, selling, leasing,
and other related financial dealings.

Refers to the shared ownership right held by two or more
individuals over an asset.

Religious texts (the Quran and Hadith).

A vow (promise) made by an individual to donate a portion or
the entirety of their wealth to another party prior to their demise.

An undisputed transfer of the gift from the giver to the recipient.
Judge

Refers to evidence that is certain and fixed and cannot be
amended or altered.

'The method of distributing the remaining inheritance assets to
the heirs (ashib al-furid) according to their respective shares.

Sadd al-Dhara’i': Blocking the means to an expected danger or harm.

Wakaf:

Wakalah:

Wilayah:

The act of donating wealth/assets/land to draw closer to Allah,
with the intention of benefiting and serving the public interest.

Representative; where an individual is entrusted with the
authority to act on behalf of or in lieu of the principal who
confers such permission.

Guardianship, a legal authority established by Islamic law to
manage and oversee the welfare of an individual who is unable
to do so for reasons such as bankruptcy, underage, those lacking
mental capacity (a/-safh), mental impairment (a/-ma ‘tih), etc.

Wisaya / Wasiyyah: 'The act of a Muslim creating a will to distribute their

wealth upon their death, with the specified limit for the
will being one-third.
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